CASES AT LAW 


ARGUED AND DETERMINED 


THE SUPREME COURT 


OF 


NORTH CAROLINA, 


JUNE TERM, 1852. 


STATE vs. WARREN AUMAN. 


I a proceeding in bastardy, returned to the Court, the following entry was 
made: “Compromised. Defendant enters into bond, and is to pay all 
costs.” And judgment was rendered, that the defendant pay twenty 
dollars, instanter, to E. L., the mother. Held, that this was a judgment 
of the Court, which could not be set aside at a subsequent term, at the 
instance of the defendant. . 

Held farther, that, on appeal to the Superior Court from the order im the 
County Coart setting aside such judgment, the Saperior Court cannot 
enter judgment de novo for the twenty dollars, but must issue « procedendo, 


Vorvme 13, 








SUPREME COoOuRT. 





State v. Warren Auman. 





Appeal from the Superior Court of Law of Randolph 
County, at the Fall Term, 1851, his Honor Judge Catpweur 
presiding. 

The case is stated in the opinion of the Court. 


Attorney General, Mendenhall, and J. H. Bryan for 
the State, 
Winston for the Defendant. 


Nasu, J. The case is as follows: The defendant was 
charged by the State, with being the father of the bastard 
child of Elizabeth Luther. The warrant bears date the 
16th ot September, 1848, and was duly returned, and the 
defendant bound over to the County Court. At February 
Term 1850, of the Court, the following entry is made: 
“Compromised. Defendant enters into bond and is to pay 
all costs.” And, at the same Term, judgment is granted 
against the defendant for $20, to be paid instanter to 
Elizabeth Luther. At May Term, 1851, a notice was 
returned into Court notifying the mother of the child, that 
a motion would be made, at that Term, by the defendant, 
to set aside the allowance made in her favor against him, 
for the support of her bastard child, with which he was 
charged. At August ‘Term 1851, the Court adjudged, that 
the order, making the allowance, should be set aside. An 
appeal was then taken by the Attorney for the State; and 
in the Superior Court, it was adjudged, that the County 
Court erred in setting aside the judgment in favor of the 
plaintiff, upon the ground, that they had no power to do 
so. The Court then proceeded to give a judgment against 
the defendant for the $20, and the costs. 

In reversing the judgment of the County Court, his Honor 
committed noerror. The County Court had no such power. 
Elizabeth Luther had charged the defendant on vath, with 
being the father of her bastard child, then born, and he had 
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confessed it and given bond according to law. The Court 
had adjudged the fact soto be. It then became their official 
duty to provide for the maintenance of the child, and to 
pass such orders as would secure the county from being 
charged. Accordingly the Court made an order, that the 
defendant should pay the mother of the child twenty dollars. 
This was a judgment, which the Court had no power to 
deprive the woman of, it being the judgment of a Court of 
record, regularly made. If the Court had the power claimed 
for it, we see no reason why they should not have the 
power, on motion, to set aside any judgment at any subse- 
quent Term, upon being satisfied that it was founded on a 
mistake, either in a matter of law, or fact. His Honor, 
however, erred in giving judgment for the Twenty Dollars. 
A judgment for that allowance already existed in the County 
Court; and all he could do was to order a procedendo to 
that tribunal to proceed to execute the law. 

The judgment of the Superior Court for Twenty Dollars 
against the defendant is reversed; and the judgment is 
affirmed as to the power of the County Court to rescind 
the order of February Term 1850, and as to the costs. 

This opinion will be certified to the Superior Court of 


Randolph County, with directions to issue a procedendo to 
the County Court. 


Per Curiam. Ordered accordingly. 
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Appeal from the Superior Court of Law of Randolph 
County, at the Fall Term, 1851, his Honor Judge Catoweur 
presiding. 

The case is stated in the opinion of the Court. 

Attorney General, Mendenhall, and J. H. Bryan for 


the State, 
Winston for the Defendant. 


Nasa, J. The case is as follows: The defendant was 
charged by the State, with being the father of the bastard 
child of Elizabeth Luther. The warrant bears date the 
16th ot September, 1848, and was duly returned, and the 
defendant bound over to the County Court. At February 
Term 1850, of the Court, the following entry is made: 
“Compromised. Defendant enters into bond and is to pay 
all costs.” And, at the same Term, judgment is granted 
against the defendant for $20, to be paid instanter to 
Elizabeth Luther. At May Term, 1851, a notice was 
returned into Court notifying the mother of the child, that 
a motion would be made, at that Term, by the defendant, 
to set aside the allowance made in her favor against him, 
for the support of her bastard child, with which he was 
charged. At August ‘Term 1851, the Court adjudged, that 
the order, making the allowance, should be set aside. An 
appeal was then taken by the Attorney for the State; and 
in the Superior Court, it was adjudged, that the County 
Court erred in setting aside the judgment in favor of the 
plaintiff, upon the ground, that they had no power to do 
so. The Court then proceeded to give a judgment against 
the defendant for the $20, and the costs. 

In reversing the judgment of the County Court, his Honor 
committed noerror. The County Court had no such power. 
Elizabeth Luther had charged the defendant on vath, with 
being the father of her bastard child, then born, and he had 
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confessed it and given bond according to law. The Court 
had adjudged the fact so tobe. It then became their official 
duty to provide for the maintenance of the child, and to 
pass such orders as would secure the county from being 
charged. Accordingly the Court made an order, that the 
defendant should pay the mother of the child twenty dollars. 
This was a judgment, which the Court had no power to 
deprive the woman of, it being the judgment of a Court of 
record, regularly made. If the Court had the power claimed 
for it, we see no reason why they should not have the 
power, on motion, to set aside any judgment at any subse- 
quent Term, upon being satisfied that it was founded on a 
mistake, either in a matter of law, or fact. His Honor, 
however, erred in giving judgment for the Twenty Dollars. 
A judgment for that allowance already existed in the County 
Court; and all he could do was to order a procedendo to 
that tribunal to proceed to execute the law. 

The judgment of the Superior Court for Twenty Dollars 
against the defendant is reversed; and the judgment is 
affirmed as to the power of the County Court to rescind 
the order of February Term 1850, and as to the costs. 

This opinion will be certified to the Superior Court of 
Randolph County, with directions to issue a procedendo to 
the County Court. 


Per Curtam. Ordered accordingly. 
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SUPREME COURT. 


STATE vs. WILLIAM BOON. 


Ix Burglary, there must be a breaking, removing or putting aside of some- 
thing material, which constitutes a part of the dwelling house, and is relied 
on as a security against intrusion. A door or window left open is no such 
security. But if the door or window be shut, it is not necessary to resort 
to locks, bolts or nails. A latch to the door or the weight of the window is 
sufficient. 

Wauew a maa burglariously entered a room, where a young lady was sleeping, 
and grasped her ancle, without any attempt at explanation when she 
screamed, this is some evidence of an attempt to commit a rape, and must 
be submitted by the Court to the jury. 


Appeal from the Superior Court of Law of Sampson 
County, at the Spring Term 1852, his Honor Judge Exuis 
presiding. 

The prisoner was indicted for a burglarious entry into 
the dwelling house of one John Owen, in the county of 
Sampsoa. ‘The indictment contained two counts. In the 
one, it was alleged, that the intent was to commit a rape 
upon Sarah Ann, the daughter of said Owen; and in the 
other, to commit a rape upon Sarah Eliza Owen, the 
grand-daughter of said Owen. 

Sarah Ann swore, that she retired early to bed in a shed 
room of the dwelling house of her father, ia company with 
her neice, Sarah Eliza, on the night of the 21st of December 
1851. The girls slept in the same bed. Previous to retir- 
ing they examined the room, and were satisfied no one else 
was there. Shortly after getting to sleep, she was awakened 
by feeling some one touch her foot, and saw some person 
in a stooping position by the bed side. The person grasped - 
her ancie, when she screamed, and recognised the prisoner 
retreating and escaping by the window. She was well 
acquainted with him. He had married a servant of her 
father’s, who lived on the premises; but she had not seen 
him for some days. There had been fire in the room, and 
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the embers on the hearth gave sufficient light to enable her 
to distinguish an individual. She had locked the door. 
The window was down when she went to bed, but the 
fastenings were not on. It was usual to fasten it down 
with a nail, which would prevent any one from without 
from raising it. When she arose the window was up, 
and was held up by a stick. It was not the usual sleeping 
apartment of the witness. She had not slept there for six 
months previous. It was usually occupied by one Mrs 

Faircloth. 

' Sarah Eliza Owen testified in all respects as her aunt, 
except that she was not well acquainted with the prisoner, 
although she had seen him often. She was not positive, 
but said she took the person to be the prisoner. 

John Owen swore, that he was awakened on the night 
in question, about ten o’clock, by the screams of his daugh- 
ter, and, upon going to her room, received substantially the 
account of the affair, as testified toabove. He took alight 
and searched the premises ; but could not find the prisoner 
for any one else. He did not go to the prisoner’s wife’s 
house to see who was there—all was dark and silent. He 
did not afterwards see the prisoner until he was arrested. 

His Honor charged the jury, that they must be satisfied, 
that it was the prisoner, who entered the dwelling house of 
Owen, and that he entered with an intent to commit a rape 
upon the person of Sarah Ann Owen, or of Sarah Eliza 
Owen ; and that, if they were satisfied of one or both of these 
allegations, they should find the prisoner guilty. The pris- 
oner’s counsel prayed the Court to charge the jury, that 
there was no evidence of either intent, as charged in the 
bill of indictment ; that if the window was usually fastened 
by a nail or otherwise, and that upon the night in question 
such fastening was omitted, although the window might 
have been down, the entry would not have been burglari- 
ous, and the prisoner would be entitled to their verdict. 
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His Honor refused so to charge. There was a verdict 
of guilty, and arule for a new trial was had and discharged ; 
and, judgment having been pronounced, an appeal was 
prayed and allowed. 


(, Attorney General, for the State. 
\ W. Winslow, for the defendant. 


Pearson, J. The exception, in reference to the break- 
ing, is settled against the prisoner by the authorities. Pass- 
ing an imaginary line is a “ breaking of the close,” and 
will sustain an action of Trespass quare clausum fregit. 
In Burglary more is required—there must be a breaking, 
removing, or putting aside of something material, which | 
constitutes a part of the dwelling house, and is relied on as 
@ security against intrusion. Leaving a door or window 
open shows such negligence and want of proper care, as 
to forfeit all claim to the peculiar protection extended to 
dwelling houses. But, if the door or window be shut, it is 
not necessary to resort to locks, bolts, or nails; because, a 
latch to the door, and the weight of the window, may welj 
be relied on as a sufficient security. Chimnies are usually 
left open, yet, if an entry is eflected by coming down a 
chimney, the breaking is burglarious. 

The motion in arrest of judgment, based on the distinc- 
tion between felonies at common law and those created by 
statute, cannot be sustained. There seems to have been a 
doubt upon the question at one time, but the later authori- 
ties do not leave it open to discussion. 

The exception, in reference to the want of evidence of 
the felonious intent, presents the only question, as to which 
we have had any difficulty. The evidence of the intent 
charged is certainly very slight, but we cannot say there is 
no evidence tending to prove it. The fact of the breaking 
and entering was strong evidence of some bad intent—go- 
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ing to the bed and touching the foot of one of the young 
ladies, tended to indicate, that the intent was to gratify lust. 
Taking hold of —“ grasping,” (as the case expresses it) the 
ancle, after the foot was drawn up, and the hasty retreat 
without any attempt at explanation, as soon as the lady 
screamed, was some evidence, that the purpose of the © 
prisoner, at the time he entered, was to gratify his lust by 
force. It was, therefore, no error to submit the question 
tothe jury. Whether the evidence was sufficient to justify a 
verdict of guilty is a question, about which the Court is 
not at liberty to express an opinion. 


Per Curiam. Judgment lll 


WILLIAM AVERA Jz., vs. WILLIAM SEXTON. 


Waar amounts to negligence is a question of law. And the plaintiff is entitled 
to special instructions upon certain facts presented by the testimony, or 
‘‘upon the whole case,” if he choose to subject himself to the disadvantage 
of having all the conflicting taken agaiost him. 

Tr is errer to refuse such special instructions, when called for, and to submit 
the matter to the jury, with general instructions merely. 


Appeal from the Superior Court of Law of Camberg 
County, at the Special Term, February 1852, his Honot 
Judge Serrre presiding. 
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This is an action on the case to recover damages from 
the defendant, for negligence in managing and steering his 
raft in the Cape Fear River, by which an unfinished raft o¢ 
the plaintiff was broken from its fastenings, and the timber 
lost. 

The plaintiff called as a witness, James Colvill, who 
swore, that he was employed by the plaintiff to watch a 
raft of timber, which he was making in the river, and 
guard it from the dangers of a freshet. The witness stated, 
that the clamp or unfinished raft was tied to a tree on the 
shore by an inch rope. In consequence of a high freshet—a 
rise of twenty feet of water, which came very suddenly 
in the river, he went to the landing on the morning of the 
day the clamp was broken, and securely fastened the same 
by an inch rope to a tree higher up the bank. At a late 
hour of the day he went again to the river, and found the 
plaintiff’s timber gone, and saw upon the tree, where the 
rope had been tied, the mark made by the rope, as if it had 
been violently strained. The witness farther stated, that 
the clamp was ina cove, made by a bend in the river; was 
at a public rafting and landing place, a place where raftsmen 
coming over the falls, or rapids, were accustomed to stop 
for the purpose of discharging the extra hands, necessary 
to bring the raft over the falls. He further said, that there 
were twenty-four sticks of timber in the plaintiff’s clamp. 

The plaintiff next examined Kedar Kennedy, who swore, 
that he came over the falls on the day the plaintiff ’s timber 
was lost, and tried to “take up” his raft at the “upper 
landing,” next to the falls—failing in this, he followed the 
current until he came within eighty or a hundred yards of 
the “cove,” when seeing a clamp or raft of timber at the 
place described by the first witness, he ordered his hands to 
“pull out,” and not to strike it. He then ran with the cur- 
rent about two miles, until he came into “eddy water,” 
and took up his raft. He stated, that he could see the 
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plaintiff’s raft at the distance of eighty yards, and could 
easily avail striking against it, after seeing it at that dis- 
tance. He further stated, that the current of the river set 
in a direction off from the plaintiff’s timber, and was suf- 
ficiently strong to carry off a raft, if no effort had been made 
to draw it into the shore. 

Thomas Bolin was next introduced, who swore, », that he 
was on the defendant’s raft the day that the plaintiff’s clamp 
was broken; said, that the clamp might have been seen at 
the distance of seventy-five yards, but was not seen at that 
distance ; thathe was standing upon the raft near the front, 
not employed at the time; that most of the hands were 
working to get the raft in near the shore for the purpose of 
“taking up”; that so soon as the alarm was given about the 
clamp ahead, the handscommenced working the fore-oar 
for the purpose of throwing the head of the raft out into 
the main stream, so as not to “butt” the plaintiff’s timber; 
that the front of the raft being thrown suddenly out caused 
the stern to wheel in, which “dragged” or “rubbed” the 
plaintiffs timber, and caused the clamp to be broken, and 
the pieces scattered in the current. Witness further said, 
he thought all was not done that might have been done to 
prevent the injury to the plaintiff. 

The plaintiff gave evidence of the value of his timber 
and closed his case, 

The defendant, to support his plea of “ not guilty,” exam- 
ined, first, James McAllister, who swore, that he had been 
many years acquainted with rafting and “ navigating” the 
falls; that on this occasion he went on the defendant’s raft 
at his request, and assisted the hands in going over the falls ; 
that there were ten or twelve hands on the raft, more than 
the number usually employed in the highest freshet; that 
they were safely over the falls, and drew in towards the 
shore, trying to take up; and were trying for a halfa 
mile—throwing out their ropes around trees and catching 

32 
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the limbs ; that when the alarm was given about the timber 
ahead at the landing, the main force was applied to the fore 
oar to throw the head of the raft out into the stream and to 
avoid a collision with the plaintiffs clamp; that a part of 
the hands were also working at the “hind oar” to prevent 
its dragging or rubbing; but as soon as the front of the 
raft passed by the plaintiff’s without striking, an effort was 
made by the hands to throw out the stern towards the cur- 
rent, so as to prevent striking either with the side or end 
of the defendant’s raft, but they failed in this, and the 
clamp was broken loose by the hind end of the raft. He 
further swore, that the force of the hands was sufficient ; 
that some of them were trained and experienced in the 
management of rafts, and that all was done that could be 
done, after seeing plaintiff’s timber, to prevent its loss. Says, 
that he was within fifty yards of the clamp, when he dis- 
covered it; thathe might have passed by it safely had he 
seen it a distance of seventy-five yards, or even fifty yards: 
no hand is ever employed on the river merely as a “look 
out.” He further swore, that the force of the hands was 
properly directed ; and that not only was the proper effort 
made, but, in his opinion, the whole management of the 
raft was skillfully conducted. He further swore, that he 
was looked up to as the manager of the defendant’s raft ; 
that at the time of the “alarm,” he ordered all hands to the 
fore oar, which he admitted to be wrong in ordering all 
hands. He further said, that negro Frank, an experienced 
hand, remained at his post at the hind oar, notwithstanding 
the order. 

Hngh McLean swore for the defendant. Was also upon 
the raft. Swore in all material points substantially as the 
witness McAllister. He said, that when the plaintiff’s 
clamp was discovered, he and several others were clinging 
to the limbs and bushes, trying to take up the raft of the 
defendant ; and that as soon as the clamp was seen, they 
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immediately made all the efforts in their power to prevent 
“Injury. He further swore, that there was no look out on 
the raft—that he never heard of a “look out” on the Cape 
Fear: that the plaintiff’s raft might have been seen by a 
look out. [ | 

Julius McLean, witness for defendant, was also on the 
defendant’s raft. Swore in all material matters as the other 
witnesses for the defendant. ' He said, that Bolin, McAllister» 
McLean, defendant, and himself, were the only white persons 
present on the defendant’s raft. 

His Honor charged the jury, that the defendant, being in 
the prosecution of a lawful employment, was only bound 
to use ordinary care—such care as an ordinary prudent 
man would use in the management of his own affairs. And 
if, in this matter, he did not use such care, the plaintiff was 
entitled to the verdict. 

The plaintiff’s counsel then requested the Court to charge 
the jury, that if the defendant, when attempting to “take 
up,” saw the raft of the plaintiff, or might by a careful look 
out have seen it, it was his duty in taking up to have taken 
effectual efforts to have prevented a collision. 

His Honor would not so instruct the jury, but remarked, 
that the defendant was only bound to use ordinary care ; 
and what that was, he had already explained. 

The plaintiff ’s counsel then prayed the Court to instruct 
the jury, that, upon the whole case, if they believed the 
testiraony, there was negligence on the part of the defend- 
ant; but the Court declined so to instruct the jury, and 
repeated the instructions as to ordinary care. 

Verdict for defendant, and plaintiff appealed. 


W. Winslow, for the plaintiff. 
Strange, for the defendant. 


Pzarson. J. The plaintiff ’s counsel prayed his Honor to 
instruct the jury, that, upon the whole case, if they believed 
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the testimony, there was negligence on the part of the 
defendant. This instruction was refused ; and for this the 
plaintiff excepts. 

The terms used by the plaintiff are so general as to im- 
pose on him the disadvantage of having all the testimony, 
where it conflicts, taken against him. But even with this 
allowance, there was negligence on the part of the defend- 
ant. 

The plaintiff’s unfinished raft was fastened at a usual 
landing place, where rafis were sometimes constructed, 
and descending rafts were frequently taken up. It could 
be seen by the hands on a descending raft at the distance 
of seventy-five or eighty yards; and they could without 
difficulty avoid a collision, if it was seen at any time before 
coming within fifty yards. The defendant, without looking 
to see, whether the landing was pre-occupied, as there was 
reason to suppose it might be, approached so near, that, 
when the plaintiff’s raft was seen, it was too late, and the 
collision was inevitable. These are the facts. They 
establish negligence, and fix the defendant with a liability 
to make compensation for the damage. 

Common prudence requires, and, in fact, it would seem to 
be a natural impulse, that one, on a descending raft, before 
deciding to “ take up” at a usual landing place, should look 
and see whether it was pre-occupied, as soon as he came to 
a position, from whence the fact could be ascertained, and, 
at all events, before coming so near, that seeing could do 
no good, and the consequences be the same, as if he had 
not looked at all, but, having decided to “take up” at that 
place, approached blindly and without regard to the dam- 
age he might cause to others. 

If the plaintiff’s raft had been in a position, from which 
it could not be seen in full time to avoid a collision, it might 
have been his duty to keep a hand there or fix up a signal 
in order to give notice ; but such was not the case, and the 
entire fault was on the part of the defendant. 
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What amounts to negligence, is a question of law. This 
is settled by numerous cases, And the plaintiff was enti- 
tled to special instruétions upon certain facts presented: by 
the testimony, or “upon the whole case,” if he chose to 
subject himself to the disadvantage above pointed out. 
Consequently, it is error to refuse such special i 
when prayed for, and to submit the matter to the jury 
“broad cast,” with the general instruction, that “the plain- 
tiff was entitled to recover, if the defendant did not use 
such care, as an ordinary prudent man would use in the 
management of his own affairs.” 


Per Curiam. Venire de novo awarded. . 


STATE TO THE USE OF DEMPSEY HARRELL vs. LEVIN LANE. 


To show that a person was Constable, it must appear that he was elected 
by the people, as prescribed by Act of Assembly, (Rev. Stat. ch. 24) or was 
appointed by the Court to supply a vacancy, as provided by the said Statute. 

Tue cases of the State vs. Lackey, 3 Ire. 25, State ve. Wilroy, 10 Ire. 829, 
and, State ve. Burcham, 11 Ire. 436, cited and approved. 


Appeal from the Superior Court of Law of New Hano- 
ver County, at the Fall Term, 1851, his Honor Judge Baitey 
This is an action of debt on a bond of one Gregory, who 
was appointed a constable at December Term 1838, by the 
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County Court of New Hanover. This bond was declared 
on as a lost bond, and it was alleged to have been execu- 
ted by the defendant, through a power of attorney to Joshua 
Wright, Esq., also alleged to be lost. In proof of the exe- 
cution and loss of the bond and power of attorney, the 
plaintiff offered in evidence the deposition of ‘Thomas F. 
Davis, deceased, the former clerk of the County Court of 
New Hanover. He also offered James T’.. Miller, who 
heard the said Davis examined on a former trial of 
this cause in the County Court, and who stated, that the 
said Davis, among other things, testified on the said trial, 
that he, the said Davis, witnessed the execution of the said 
bond by the defendant, through Joshua G. Wright, under a 
power of attorney from him to the said Wright; and the 
said bond and power of attorney were filed away in his 
office, and he had since seen them there; that a fire had 
taken place, in which many of the papers and records in 
his office had been thereby consumed; and that since that 
time he had, by request, diligently searched for the said 
bond, but had been unable to find it. The plaintiff further 
proved by the present deputy clerk, that he had at the 
request of the plaintiff searched among the files in his 
office for the said bond, but had been unable to find either 
the bond or power of attorney. The plaintiff assigned, as 
breaches of said bond, that several judgments and execu- 
tions had been placed in the hands of said Gregory by the 
said Harrell, on the 17th day of July 1839, and that the said 
Gregory might have collected the same within his official 
term, but had neglected to do so: And that the said claims 
had been placed in the hands of said Gregory on the 17th 
of July 1839, and that the said Gregory had collected them 
on the 10th dav of December 1839, but had immediately 
absconded, without paying them over to the plaintiff, to wit: 
on the said 10th day of December 1839. It appears from 
the record of New Hanover County Court, that the said 
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Court commenced its session on the 10th of December, 
1838, and that the date of the appointment and bond of 
said Gregory was the 15th of December 1838. 

The defendant objected to the plaintiff ’s recovery, upon 
the ground, that there was no evidence of the execution 
of the power of attorney to Joshua G. Wright, under 
which it is alleged he acted, and that the same was kest so 
as to dispense with its production on the trial: And further 
that if the proof of the execution of the bond was com- 
plete, the official term of said Gregory had expired before 
the said claims were put in his hands by the plaintiff : to 
wit, the 17th day of July, 1839. It was in evidence that 
said Gregory acted as constable until he absconded in the 
Fall of 1839. 

Verdict for the plaintiff set aside and a non-suit entered, 
for which judgment plaintiff appealed. : 


, Strange, for the plaintiff. 
W. Winslow, for the defendant. 


Nasu, J. This is an action on aconstable’s bond against 
his surety. The constable, Gregory, was appointed by 
the County Court, at its December Term, 1838. ‘T'wo 
breaches are assigned, under neither of which is the 
defendant liable to the plaintiff’s action. The judgments 
were put into the hands of Gregory by the relator in 
July 1839, and the money collected by him in December 
following. 

By the act of 1886—Rev. Stat. ch. 24, sec. 2, constables 
are directed to be elected annually by the qualified voters 
in each captain’s district, “at any time within one month 
‘preceding the first County Court held in the several coun- 
‘ties, after the first day of January in each year,” &c. By 
the 4th and 6th sections the County Court is authorised to 
supply such vacancies as might occur by any of the means 
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therein specified, and the persons s0 chosen are qualified to 
act until the next election. The case does not show the 
reason of the vacancy, nor is it important. The Court 
had-no power to act except in the cases provided for, and 
it must be presumed they rightly acted. The appointment 
of Gregory, therefore, was for the unexpired portion of the 
constabulary year—namely: from December 1838, until 
the next election in 1839, or until the time when, by law, 
the election ought to take place, which was at the first 
County Court after the first day of January, 1839, When 
the papers were put into his hands for collection, he was 
not a constable, and his sureties were not bound for his 
acts. State vs. Lackey 3, Ired. 25—State vs. Wilroy 10, 
Ired. 329—Sitate vs. Burcham 11, Ired. 436. 


Per Curiam. Judgment affirmed. 


STATE vs. ALVIN G. THORNTON. 


A nolle prosequi in criminal proceedings does not amount to an acquittal of 
the defendant, but he may again be prosecuted for the same offence, or 
fresh process may be issued to try him on the same indictment, at thediscre- 
tion of the prosecuting officer. The defendant, however, when a nolle 
prosequi is entered, is not required to enter into recognizance for his appear- 
ance at any other time. 
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A capias, after a nolle prosequi, does not issue as a matter of course, at the will 
of the prosecuting officer, but upon permission of the Court first had, and 
the Court will always see, that its process is not abused, to the oppression 
of the citizen. 

The case of State v. Thompson, 3 Hawks 614, cited and approved. 


Appeal from the Superior Court of Law of Johnston 
County, at the Spring Term, 1852, his Honor Judge Dick 


presiding. 
The facts of this case will be found in the opinion of the 


Court. 


Attorney General, for the State. 
W. H. Haywood, for the defendant. 


Nasa, J. The motion, made in the Court below, and 
upon which the case is brought here, is founded upon a mis- 
conception of the principle and effect of a Nol. Pros. en- 
tered by the prosecuting officer on an Indictment. A Bill 
of Indictment was found against the defendant, and a nolle 
prosequi was entered by the Attorney General, and an alias 
capias was issued against the defendant, under which he 
entered into a recognizance to appear at the succeeding 
Term. No other bill upon the same charge was sent to the 
Grand Jury, and the Attorney General announced his de- 
termination to send no other, but to try the defendant upon 
the bill then found. This was opposed on the part of the 
defendant, who moved to be discharged, unless the Attorney 
General proposed to send another bill against him for the 
matter charged in the first bill, or for some other alleged 
crime. The motion was overruled. The objection is 
founded upon the idea, that, although the Nol. Pros. did not 
discharge the defendant from answering to the charge upon 
another indictment, it was an effectual discharge from any 
liability under the bill then found. A Nol. Pros. in crimi- 
nal proceedings, is nothing but a declaration, on the part of 
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the prosecuting officer, that he will not at that time prose- 
cute the suit farther. Its effect is to put the defendant 
without day—that is, he is discharged and permitted to 
leave the Court, without entering into a recognizance to 
appear at any other time—1 ch. cr. L. 480; but it does not 
operate as an acquittal, for he may afterwards be again in- 
dicted for the same offence, or tresh process may be issued 
against him upon the same indictment, and he be tried upon 
it—-6 Mod. 261; 1 Sal. 21. In the case of the State vs. 
Thompson, 3 Hawks 614, the Court say, the Attorney Gene- 
ral has a discretionary power to enter a nolle prosequi ; and 
upon his motion the Court ought to grant leave to issue an 
alias capias, returnable to the next Term. The abuse, to 
which such a power, on the part of the prosecuting officer, 
is liable, is checked and restrained by the fact, that a capias 
after a Nol. Pros., does not issue, as a matter of course, 
upon the mere will and pleasure of the officer, but upon per- 
mission of the Court first had ; and the Court will always 
see, that its process is not abused to the oppression of the 
citizen. In this case, although the record is silent as to the 
order of the Court for this purpose,we must presume it 
was made, under the principle, that what is done by a 
Court, competent to act in the matter, is rightly done. 

There is no error in the interlocutory order made in the 
Court below. 

This opinion will be certified. 


Per Curiam. Ordered to be certified accordingly. 
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JOHN C. PRIDGEN, Ex’s., vs. ETHELDRED PRIDGEN’S HEIRS. 
It is sufficient, that an attesting witness to a will makes his mark. 


Appeal from the Superior Court of Law of Columbus 
County, at the Spring Term, 1852, his Honor Judge Ellis 
presiding. 

This was an application to prove the last will and testa- 
ment of Etheldred Pridgen, deceased, in solemn form 
which was resisted by the next of kin of the deceased; and 
an issue of Devisavit vel non had been made up in the 
County Court of Columbus, and sent into this Court for 
trial. Upon the trial, one of the subscribing witnesses 
proved the execution and publication of the will; and it 
appearing, that the other witness had made his mark and 
was not an inhabitant of the State, the executor proposed 
to prove by the first witness, that he saw the other witness 
make his mark in the presence of and at the request of the 
testator, (which was a common cross mark, as is usually 
made by an illiterate person.) This was objected to by the 
caveators, but admitted by the Court, whereupon the wit- 
ness swore, that at the same time, at which be signed the 
will, as an attesting witness, the other witness was ealled 
onby the testator to witness his will—that the deceased 
knew what the will contained, and declared it to be his last 
will and testament ; and that he saw the other make his 
mark. There was a verdict and a judgment for the pro- 
pounders, from which the caveators appealed. 


Strange, for the plaintiff. 
Troy, for the defendant. 


Nasu, J. It is unnecessary to say, what would be the © 
judgment of the Court upon the question presented in this 
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case, if it were res integra. We do not consider it an open 
question, but one settled by a course of decisions, and not 
now to be disturbed. Our statute of 1784 is, so far as this 
question is concerned, the same with the English Statute of 
Frauds, of the 29th of Charles IJ. The latter directs, that 
all devises of lands and tenements shall be in writing, and 
signed by the testator, &c , and be subscribed in his presence 
by three or more witnesses. The same words are used in 
the act of 1784, as to the act of the testator in executing 
the will, and as to that of the witnesses in attesting it—the 
first is to sign it, and the others are to subscribe it. Very 
soon after the passage of the statute of Charles, the fourth 
year thereafter, the case of Lemagne &- Stanly, 3 Levins, 
p. 1, was decided: and alshough it turned upon another 
question, yet a majority of the Court decided, that the 
word signum meant no more thanamark. This is a lead- 
ing case, showing that although the statute required the 
testator to sign the paper, yet, by making his mark, it was 
complied with. A testator, then, by making his mark, 
satisfies the requirement of the law. This is admitied in 
the argument. But it is urged, that although the mark 
made by a testator is within the act, yet a different word 
is used as to the attestation of the witnesses, to wit: the 
word subscribe. That phraseology, it is true, is used, but 
we cannot perceive the necessity of altering the construc- 
tion. Both expressions are used with the same view and to 
the same end—to protect testators from frauds. ‘The words 
are nearly convertible terms. Mr Bailey defines a sign to 
be a sensible mark or character—a subscription of one’s 
own name ; and to subscribe, to set one’s hand toa writing. 
If, then, the statute is, on the part of the testator, in this par- 
ticular, complied with, by making his mark, why is it not 
satisfied by the witnesses’ making their mark ?_ The incon- 
venience and danger of defeating wills by allowing wit- 
nesses toattest them, who cannot write, have been strongly 
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urged in the argument. On the other hand, many evils 
might grow out of a rule confining the attestation to those, 
only, who can write. But, as before remarked, the question 
is not considered an open one. The opinion expressed by 
Lord Harpwicx, in Ellis & Smith, 1 Ves. Sr. p. 17, has 
always struck me with great force. “I think,” says. his 
Lordship, “that where things are expressly required by a 
statute, Courts are not to say, other things shall be equiva- 
lent to them; but | also think, authorities established are so 
many laws, and receding from them unsettles property ; 
and uncertainty is the unavoidable consequeuce. ‘To the 
maximof Lord Bacon, that not the decision, but the ground 
on which it stands, is to be regarded, ] shall oppose the 
saying of Lord Trevor,a man most liberal in his construc- 
tions, that many uniform decisions ought to have weight, 
that the law may be known ; and to gratify private opinion, 
established opinions are not to be departed from.” Mr 
Phillips, 1 vol. p. 500, says, an attestation by a mark has 
been adjudged a sufficient subscription within the statute. 
And Mr Chitty, in his notes to the 2d vol. Bl. Com. p. 378 
recognizes the doctrine. Harrison & Harrison 8, Vez. 185 
is to the same purpose. That was a bill in equity by the 
devisees against the heirs. The will had three witnesses, 
only one of whom subscrived his name--the other two 
mgde their marks. It was held by the chancellor, Lord 
Expow, to be sufficiently attested, upon the authority of a 
case, Gurney vs. Corbit, tried in the Common Pleas, upona 
case agreed ; when it was adjudged, that an attestation by 
a mark was sufficient; and the Chancellor observes, “Mr 
Sergeant Hill says, there have been a great many other 
cases.” This case was succeeded by that of Addy ¢ Griz, 
8 Vez. 301, decided by Sir Witttam Grant, Master of the 
Rolls. In Iredell on Executors, p. 16, the same doctrine is 
stated. In New York, where the statute of Charles has 
been adopted, the same principle of construction has pre- 
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vailed—1 John, R. 144, Jackson vs. Vandersen, and 9 Cow. 
R, 94, Jackson vs. Phillips. The law must be considered 
as settled ; and in this state I do not know that it has ever 
before been questioned; and I think I may safely say, a 
very large portion of the wills, that have been admitted to 
probate. have been attested by markmen, It will not do to 
unsettle the law, upon the ground, that the able men, who 
have heretofore adjudged it, were mistaken. 


Per Curiam. Judgment affirmed. 


DOE ON THE DEMISE OF HENRY MASON, vs. MURDOCK 
McLEAN. 


No mere possession of land for a period of time, less than thirty years, wil) 
authorize the presumption of a grant. 

The cases of Candle vy. Lunsford,4 D. & B. 407, Wallace v. Maxwell, "10 
Ire. 110, Reed y. Earnhart, 10 Ire. 526, and Bullard v. Barksdale, 11, 
Tre. 461, cited and approved. 


Appeal from the Superior Court of Law, of Cumberland 
County, at the Spring Term, 1852, his Honor Judge Serrie 
presiding. 

The lessor of the plaintiff derived title to the premises by 
a grant from the State to himself in January 1846. The 
defendant gave evidence, that he had been in actual and 
continued possession of the premises for twenty-four years 
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before this suit was brought, which was in May 1847 ; and his 
counsel prayed an instruction, that the jury might therefore 
presume a grant to the defendant, prior to that to the lesser 
of the plaintiff. But the Court refused togive that instrue- 
tion to the jury, and,on the contrary, directed them, that 
the possession for twenty four years would not authorise 
the presumption of a grant. Verdict for the plaintiff, and 
judgment ; and the defendant appealed. 


Shepherd and Kelly, for the plaitiff. 
W. Winslow, for the defendant. 


Rurrin, C.J. The judgment must be affirmed. The 
length of possession, required for raising the presumption 
of a grant from the State, has often been the subject of con- 
sideration and conference among those who have been 
Judges of this Court at different periods. The great and 
rapid changes wrought by the care and culture of man in 
the condition and value of the wild lands of our country, 
and the consequent propriety of quieting men in theit 
estates, on which they had bestowed their labor sufficiently 
long to work those changes, early induced the Legislature 
to render much shorter, than they had been, the periods, at 
which bad titles should become good, as bars to the entry 
of a private person or under the State, when such posses- 
sion was under color of title. The Courts, by that ex- 
ample, felt constrained to modify the rule, in respect to the 
presumption of a grant at common Law, by~allowing that 
effect to a shorter possession, than had been required by out 
ancestors in England. It was obvious, however, that it 
was indispensable to fix on some certain minimum of pos- 
session, as necessary to raise the presumption. For, other- 
wise, there would be no rule,as the law of a case; and 
each question, as it should arise, would rest in the arbitrary 

iscretion of the Judge, or in the not less arbitrary, but less 
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balanced, discretion of the jury. In settling on the mini- 
mum the Judges would naturally resort to the analogies 
supplied by the legislative action ; and, having regard to the 
provision of the act of 1791, that even a possession under 
color of title and to known and visible lines must continue 
for twenty-one years before it would be a bar to the State, 
it appeared to them, that a grant to one, who entered ap- 
parently as a wrong-doer, could not be judicially presumed 
in less than thirty years. That was finally adopted as the 
period, for which, at the least, there must be a possession, 
in order to establisha grant. Although that precise period 
was not definitely concluded on at first, and although some 
particular Judge may have entertained a doubt, whether 
the diminution, from that at the common law in England, 
might not perhaps be too great, yet no Judge distinctly dis- 
sented from it at any time, and since the case of Candler 
vs. Lunsford, 4 Dev. and Bat. 407, the time has been con- 
sidered fixed at thirty years, For, although the evidence 
was there of a possession for thirty-five years, the instruc- 
tion to the jury was, that from an uninterrupted possession 
of thirty years they should presume a grant, and the judg- 
ment was affirmed here by the concurring opinion of all the 
Judges. ‘The same period was subsequently specified in 
Wallace vs. Maxwell, 10 Ired. 110, and, again, it was dis- 
tinctly stated, in Reed vs. Earnhart, 10 Ired. 526, as the 
shortest which could authorise the presumption of a grant. 
The point has never been drawn into question since 1839 ; 
and the Judges of the Court at present coincide unani- 
mously in opinion on it: which it is thought proper to 
mention, as it involves a rule of property and is therefore 
a point of importance, which makes it fit, that it should be 
known to be judicially settled. 

As to leaving the matter to the jury, as a presumption 
of fact, on this evidence, according to the prayer of the 
defendant; that was out of the question. It is difficult to 
suppose a case, in which a grant ought not to be presume d 
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where there has been a possession of a portion of the public 
domain for the requisite length of time ; and it seems not’ 
less difficult to suppose, that a jury could be justified in 
finding, that a grant had actually issued, when there was no 
direct proof of it, and there was not the requisite length of 
possession. Bullard vs. Barksdale, 11 Ired. 461. But, if 
the question, as to a presumption of the latter kind, could 
arise upon any state of facts, it certainly could not in this 
case. What was there to submit to the jury? Nothing, 
but the naked fact of twenty-four years possession. And 
it would be a manifest absurdity to leave it to the jury to 
deduce therefrom a presumption, which the Court was 
unable to do, upon the ground simply, that the law would 
not allow of such a presumption from a possession so short. 


Per Curiam. - Judgment affirmed. 


NOAH WHITE vs. JOHN WHITE, AND AL. 


When A. made a fraudulent deed of trust of certain property to B, and 
for a fair price and bona fide conveyed the property to B., Held, that B 
acquired a good title, notwithstanding the previous fraudulent transaction 


Appeal from the Superior Court of Law of Randolph 
County, at the Spring Term, 1852, his Honor Judge Caup- 
well presiding. 
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This is trover fora wagon. The plaintiff claimed title 
to it under a purchase of it and horse, made by him in 


May 1847, from one Thomas White and one Wall, at the 
price of $135; which was their value. In September 


1847, the defendant obtained a judgment against Wall 
before a justice of the peace on a debt, which existed prior 
to March 1847, and then had the wagon sold on execution, 
and became the purchaser. Tne defence was, that the 
plaintiff’s purchase was fraudulent and void as against 
Wall’s creditors. In order to sustain it, the defendant gave 
in evidence a deed of trust made by Wall to Thomas 
White in March 1847, whereby he conveyed the wagon, 
two horses, and some other small articles, being all the 
property he had, in trust to secure certain debts, which Wall 
owed the plaintiff, Noah White, or for which the plaintiff 
was his surety, amounting altogether, as recited in the deed, 
to “ about $300,” with a provision for the sale of the pro- 
perty by the trustee, if the debts wer2 not paid in six months. 
The said Wall was also examined as a witness, and he stated 
that the amount of the debts secured in the deed was not 
known correctly when the deed was executed, and that it 
was supposed $300 would cover them, and that sum was 
inserted for that purpose; but that, when they were after- 
wards settled, it was found that they amounted to $177.-- 
Thereupon the counsel for the defendant moved the Court 
to instruct the jury, that the deed of trust was fraudulent 
and void as against the defendant, and, if so, that such fraud 
vitiated the sale from Thomas White, the trustee, and Wall, 
to the plaintiff, in May 1847, whether such sale were fair or 
fraudulent. But the Court refused to give that instruction, 
and told the jury, that though the deed of trust were fraudu- 
lent, yet, if the subsequent sale to the plaintiff were in good 
faith and for a fair price, the plaintiff was entitled to re- 
cover. A verdict and judgment were given for the plain- 
tiff, and the defendant appealed. 
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Gilmer and Miller, for the plaintiff. 
Mendenhall and Bryan, for the defendant. 


Rourrin, C.J. There cannot be a doubt of the law laid 
down to the jury. Assuming the deed of truSt to have 
been fraudulent, yet, clearly, the fraudulent grantor and 
grantee, united, must be able to make a good title. For, 
the title must be in one of them, and unless it could be 
conveyed, we should have an instance of property perpetu- 
ally inalienable. Astranger might, therefore, have purchased 
this property. So might the plaintiff, for a fair price and 
bona fide ; which is admitted to be the case here. For, 
the law does not deprive persons of the power of reference ; 
but rather encourages them to abandon covinous convey- 
ances, and make honest bargains instead of them. That 
was done here before the defendant got a judgment against 
Wall. 


Per Curiam. Judgment affirmed. 


THOMAS LATHAM AND D. B. PERRY, vs. FRANCIS AND JOHN 
HODGES. 


Ap appeal was taken to the Supreme Court, and a final judgment there ren- 
dered. A writ of error, coram nobis, upon the ground that one of the 
parties died before the trial in the Supreme Court, cannot be allowed in 
that Court. 

Error for matter of fact lies only in the Court, in which the record and 
judgment are, and not to reverse the judgment of another Court, and, 
especially, of a higher one, 
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Appeal from the Superior Court of Law of Pitt County, 
at the Fall Term, 1851, his Honor Judge Catpwaut pre- 
siding. 

This is an application to the Superior Court of Pitt for 
a writ of error coram nobis, for error in fact on the follow- 
ing case : A paper writing was propounded in the County 
Court, as the will of Martin Woolard, by Hodges, as exec- 
utor, and was contested by Ransom Woolard, and there 
was sentence for the will. Ransom Woolard took the cause 
to the Superior Court by certiorari, and gave a bond for 
that parpose, in which Latham and Perry, the present ap- 
plicants, were his sureties. In March 1848, the issue was 
again found for the will, and sentence pronounced accord- 
ingly. Then judgment was rendered against Latham and 
Perry on their bond for the costs, and they appealed to the 
Supreme Court, where the judgment against them was 
affirmed, and upon execution the costs were levied. They 
then made the present application, upon the ground that 
Ransom Woolard died before the term of the Superior 
Court, at which the trial took place, and in September 
1851 his Honor allowed the application, and the other side 
appealed. 


Rodman, for the plaintiffs. 
Biggs and Donnell, for the defendants. 


Rurrin, C. J. The parties cannot get at their object in 
the present mode of proceeding. If they could have en- 
titled themselves to the writ of error, for the alleged error 
of fact, in the Superior Court, it was only while the judg- 
ment against them was the power of that Court. Instead 
of pursuing that course, however, they appealed to this 
Court, upon the matter of law, so that the judgment, finally 
rendered against them, was the judgment of this Court, and 
nut that of the Superior Court. Hence this writ cannot 
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be sustained ; as error for matter of fact lies only in the 
Court, in which the record and judgment are, and not to 
reverse the judgment of another Court, and, especially, of 
a higher one. 


Per Curiam. Judgment reversed, and motion disallowed 


WM. R. BERRYMAN, ADM’R. OF THOMAS, vs. ABEL KELLY. 

Where one enters under a conveyance of some colorable title for a pertiealar 
parcel of land, the rule is, that possession of part is prima facie possession 
of the whole, not actually occupied by another; as the documentary til? 
defines the claim and possession. 

Bot it is otherwise, when ene enters without any color of title, for then, there 
is nothing, by which the possession can be constructively extended beyond 
his occupation. 


Appeal from the Superior Court of Law of Moore 
County, at the Spring Term 1852, his Honor Judge Exxis 
presiding. 

This is an action of quare clausum fregit, originally 
brought by Thomas, for breaking and entering a house in 
his possession. It was revived by the present plaintiff, and 
tried on the general issue. ‘The plaintiff gave evidence 
that his intestate was seised in fee of a tract of land, on 
which the house was situated; and that a person resided 
therein until March 1845, who then surrendered the pos- 
session of the premises to a son of Thomas for his father, 
and went away; and that the son, as the agent of his 
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father, took possession, and nailed up the doors and win- 
dows of the house, having in it a few turnips and potatoes, 
belonging to the out-going tenant. About that time, but 
whether before or after does not appear, the defendant sowed 
oats in a field, on a tract of land belonging to Thomas, and also 
plowed another field thereon for{ndian corn. It does not - 
appear, that the house in question was within either of these 
fields. In a few days after the house had been shut up, as 
just mentioned, the defendant committed the act for which 
this suit was brought, by breaking the doors and windows 
of the house, and entering it—saying, at the time, that he 
had given Thomas notice, that he would take possession of 
the house that day. 

For the defendant it was insisted, that, at the time he 
broke and entered the house, the intestate was noi, but the 
defendant was, in possession of the house; and therefore, 
that the action would not lie. But the Court refused so to 
instruct the jury, and left it to them to determine, as a 
question of fact, whether the plaintiff’s intestate was, or 
was not, in possession at the time of the alleged trespass. 
The jury found for the plaintiff, and the defendant appealed 
from the judgment. 


Kelly, for the plaintiff. 
Mendenhall, for the defendant. 


Rurrix, J. Beyond doubt, the intestate was entitled to 
this action for the defendant’s entry into the house. To 
say nothing of the actual possession taken by him, through 
his agent, the possession was constructively in him by rea- 
son of his title. For, it is settled in this country, that the 
owner of land is deemed in law to be in the possession, 
until it actually be taken by some oneelse. The argument 
for the defendant was, that he was in possession of the 
house, by force of the fact, that, before entering the house, 
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he was cultivating two fields on the tract of land, and by 
reason of the rule of law, that possession of a part of a 
tract of land is possession of the» whole. But, the rule 
referred to is misapprehended, and does not apply to this 
case, When one enters under a conveyance of some colo- 
rable title for a particular parcel of land, then the rule.is, 
that possession of part is prima facie possession of the whole, 
not actually occupied by another; which may be safely 
acted on, as the documentary title defines the claim and 
possession. But it is clearly otherwise, when one entered 
without any such color of title; for, there is, then, nothing 
by which his possession can be constructively extended an 
inch beyond his occupation. This defendant set up no 
title, and must be taken to be a wrong-doer throughout. 
Consequently, his first possession of the house was consti- 
tuted by the entry, for which this suit was brought. There 
was, therefore, error against the defendant ; for, in law, 
the plaintiff was deemed in possession, and entitled to his 
action of trespass for the original breaking. 


~~ Per Curram. Judgment affirmed. 
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Tofrepel the statute of limitations, a promise must be, either for a sum cer- 
tain, or for that, which may be, and afterwards is, reduced to a certainty. 
A. brought a suit against B., for the amount of one hundred and fifty barrels 
of herrings, placed with B. forsale. The statute of limitations was plead- 
ed. B.claimed a discharge for six barrels, and as to this the parties dis- 
agreed. B asked A. why he sued? The reply was fora settlement. B, 
aid we are willing to settle, and always have been willing ; and the mat- 
ter was then, by agreement, referred to arbitrators who never decided- 
Held, that the promise, implied in the language used, was uncertain as to 
the sum, and, that sum never having been ascertained in the mode agreed 
on, the promise being for an uncertain sum, was too vague to have any 


legal effect. 
The cases of Smith v. Leeper, 10 Ire. 86, Smallwood v. Smallwood, 2 D. and 


B. 835, Peoples v. Mason, 2 Dev. 367, and Arey v. Stephenson, 11 Ire. 86, 
Cited and approved. 


Appeal from the Superior Court of Law of Martin county, 
at the Spring Term, 1852, his Honor Judge Dick presiding. 

This was an action of assumpsit, brought against the 
defendants, doing business in partnership, on the following 
receipt executed by them : 

“Received of Edmund S. Moore one hundred and fifty 
barrels of herrings, to be sold for him on commission, May 
1841. G. W. & J. R. HYMAN.” 

It was proven, that, more than three years before the 
commencement of the suit, the plaintiff and defendants 
had endeavored to settle for the fish, sold by the latter, but 
they did not, because they differed about the number of 
barrels, for which, it was alleged by the plaintiff, the defen. 
dants ought to account. The action was cormmenced at 
the January Term of the County Court of Martin, 1849, 
During that Term the plaintiff and one of the defendants 
met in the presence of several persons, and a conversation 
ensued between them, in which the defendant asked the 
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plaintiff why he had sued him; the pinintid voptiod 8 
he had sued him for a settlement. The defendant 
was willing to settle, and had been so at all times. It was 
then proposed by the defendant to refer the suit to arbi- 
trators; the plaintiff agreed to it; and the def t said 
he would choose one arbitrator, and the plaintiff other 
the plaintiff said the defendant might select both ribs . 
thereupon, the defendant selected two men, as rbitraiors, 
who were present, who were accepted by the plaintiff, an 
who made no objection to arbitrate it. The plaintiff the 
stated, that he, and the other defendant, John R. Hymn 
who was not present, had once attempted to settle ‘ 
matter, and that they differed about six barrels of the f 
and that all he had ever received was $100 at one 
and afterwards $70: to which the defendant = 
reply. At the next Term of the County Court, the, 
dant, George W. Hyman, said he declined to allow it to 
arbitrated ; and he preferred the suit should take its course. 
The Judge was of opinion, that the statute of limitations, 
which was pleaded, was @ bar to the recovery. The 
plaintiff submitted to a non-suit. Rule for a new trial: 
Rule discharged: Appeal to the Supreme Court. 


Moore and P. H. Winston, Jr., for the plaintiff, 
Biggs and Rodman, for the defendants. 


Pearson, J. To repel the statute of limitations, there 
must be a promise to pay the debt, sued on, either expressed 
or.implied ; and the terms used must have sufficient cer- 
tainty to give a distinct cause of action, by the aid of the 
maxim, “id certum est, quod certum reddi potest.” Smith 

v. Leeper, 10. Ired. 68. The rule is sattled, but ‘the diffi- 
colty loin applying it 

(The plaiatiff relies upon a conversstion, had: swisheap 0 


the defendants, at the Term, to which the suit was returned, 
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te repel the statute; and insists, that the law will imply a 
promise to pay his debt,on two grounds: The defendant 
asked the plaintiff, why he had sued him: plaintiff said, he 
had sued him for a settlement: defendant replied, he was 
willing to settle, and had been so at all times. The ques- 
tion is, does the law, with the aid of the above maxim, from 
this evidence imply a promise to pay the debt sued for ? 

The word “settle” 1s sometimes used in the sense of 
“paying,” as if, upon a balance beirg struck, one says, “1 
have not the money now, but will call in a few days and 
settle it.” Here, a promise to settle is a promise to pay- 
The word was considered as being used in this sense, in 
Smith v. Leeper. At other times, “settle” is used in the 
sense of accounting together and striking a balance by 
computation. When so used, a promise to settle implies a 
promise to pay the balance. For, why settle, unless you 
intend to pay? And this implied promise to pay is suffi- 
cient to repel the statute; for, although the amount is 
indefinite at the time of the promise, yet a mode is agreed 
on, by which it can certainly be ascertained; and the 
maxim, above cited, applies. In this sense, the word 
“settle” is used in Smallwood vy. Smallwood, 2 Dev. and 
Bat. 335. 

At other times, it is used in the sense of adjusting matters 
of controversy, about which there had been a difference of 
opinion, and striking a balance by agreement. When so 
used, a promise to settle implies a promise to pay th: 
balance, provided it is agreed on. It is a conditional 
promise. The amount is indefinite—a mode is pointed 
out, by which it may or may not be made certain—if it be 
made certain in that mode, the promise becomes absolute . 
but if it is not attempted, or is ineffectual, by reason of the 
disagreement of the parties as to the facts, then the con- 
dition being unperformed, the promise is of no force, being 
a promise to pav an indefinite amount, which cannot be 
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made certain. In this sense the word “settle” is used in 
Peoples v. Mason, 2 Dev. 367. 

The maxim, above cited, applies only when the amount 
can be made certain by reference to some paper, or by 
figures, or in some other infallible mode: in whiclt case it 
is considered the same, as if the amount was ascertained 
at the time of the promise. But if the mode pointed out, 
by which the amount is to be made certain, either may, or 
may not, effect the object—as if one says, “I will pay you 
the balance due on settlement, provided we can agree on . 
it”—the maxim has no application, unless the amount is 
made certain in that way ; for, if that fails, it cannot be 
made certain. This distinction will reconcile many of the 
cases. We do not feel at liberty to follow those, that carry 
the doctrine beyond the fair meaning of the statute. 

The second ground, relied on by the plaintiff, is the agree- 
ment to refer the matter in controversy to arbitrators; and 
it is insisted, that from this the law implies a promise to pay; 
for, why refer, unless you intend to pay? The questionis, 
does the law, with the aid of the above maxim, from an 
agreement to refer the matter to arbitrators, imply a promise 
to pay the debt sued for? From an agreement to refer, 
the law implies a promise to pay the amount, that the arbi- 
trators may find; but there is no ground for the further 
implication of a promise to pay the amount, that a jury 
may find. On the contrary, the more reasonable inference 
is, that if the matter is to proceed in a regular course of 
law, the defendant intends to rely on every ground of 
defence that the law gives him ; and there is nothing, from 
which it can be implied, that he waives a protection given 
to him by law and voluntarily takes on himself “ the onus” 
of making a full defence to the plaintiff’s demand, after the 
lapse of some eight or ten years. 

The implied promise to pay the amount, that the arbi- 
trators may find, leaves the sum indefinite, but a mode is 
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agreed on, by which to make it certain. If it is madecer- 
tain in that way, the promise becomes absolute ; but if it is 
not made certain, there is a promise to pay an indefinite 
aniount, which is of no force and cannot be aided by the 
maxim, . “id certum est, quod certum reddi potest ;” for, as 
is already said, that maxim only applies to cases, where 
there is a reference to some paper, or where the thing can 
be made certain by computation or figures, or in some 
other infallible mode, not depending on the agreement of the 
parties, or the finding of arbitrators, or the finding of a jury. 

In this case the plaintiff holds a receipt of the defendants 
for one hundred and fifty barrels of herrings, dated 1841. 
The defendants claim a discharge, as to six of the barrels. 
This is objected to by the plaintiff, and the parties do not 
agree. Afterwards the plaintiff brings suit. The defen- 
dants ask, why he sued? The reply is, for a settlement ; 
whereupon, the defendants say, we are willing to settle, and 
have always heen willing; and it is then agreed to refer the 
matter to arbitration. Upon what principle can the law, 
from this evidence, imply a promise to pay the debt, sued 
for? Does the promise include or exclude the value of the 
six barrels disputed? This is uncertain; and not having 
been made certain, either by the agreement of the parties, 
or the finding of the arbitrators, the promise implied is to 
pay an indefinite sum, and is too vague to have any legal 
effect. ‘To allow it to repel the statute, “would virtually 
take away the protection, which the Legislature meant 
to give against stale demands,”—Arey v. Stephenson, 11 


jred. 86. 
Pzr Curiam. Judgment affirmed 
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WILLIAM COFFIELD AND WIFE ve. JAMES L. ROBERTS. 


A bequest was as follows: “ I give and bequeath to E. and 8. all the negroes I 
sent to my daughter P., to them and their heirs forever ; and if they should 
die without an heir, for said negroes to be equally divided betwen H. and 
all my children.” FF. married the defendant, and died, without leaving a 
child. §S. married the plaintiff, is still living and has several children 
Held, that E. and S. took vested estates—that cross remainders could not’ 
be implied, and that E’s estate could only be defeated, upon the contingency 
of Sarah’s dying, leaving no child. 

The case of Picot v. Armistead, 2 Ire. Eq. 226, cited and approved. 


Appeal from the Superior Court of Law of Chowan 
County, at the Spring Term, 1852, his Honor Judge Bar- 


TLE presiding. 
The facts are stated in the opinion of the Court. 


Heath, for the plaintifis. 
W. N. H. Smith, for the defendant. 


Pearson, J. The will of Miles Welch contains this 
clause: “I give and bequeath unto Elizabeth and Sarah 
M. Simpson, all the negroes I sent to my daughter Penny 
Simpson, to them and their heirs forever; and if they 
should die without an heir, for said negroes to be equally 
divided between Henderson Simpson ayd all my children.” 
Elizabeth married the defendant Roberts, and died without 
leaving a child. Sarah married the plaintiff, and is. still 
living, and has several children. 

One thing is clear: Elizabeth and Sarah took’ vested 
estates, and the share of Elizabeth belongs to her personal 
representatives, unless there is something to defeat her 
estate. It is said, the sisters took cross remainders by 
implication, and upon the death of Elizabeth, without a 
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child, her estate was defeated, and Sarah became entitled 
to all the negroes, This may possibly have been the inten- 
tion of the testator, but he has not used words sufficiently 
definite to enable us to imply a cross remainder, whereby 
to defeat a vested estate. 

Again, it is said, the estate of Elizabeth was subject to 
be defeated by a contingency. That is true; and the 
question is, what contingency? If they should die without 
an heir! Thathas not yet happened and probably never 
will; for the chances are, that Sarah will leave children at 
her death, and then the contingency will be at an end. 
There is no rule of construction, by which the words can 
be changed, so as to read: if either of them should die 
without an heir, (a child,) then the negroes shall be 
equally divided, &c. 

In groping in the dark to find the testator’s intention, 
which is probably the more difficult, because he never 


thought of the case which has occurred, and consequently 
had no intention in reference to it, we are relieved by 
finding that the question has been decided, Picot v. Arm- 
istead, 2 Ired. Eq. 226, and willingly leave this case to rest 
on that. 


Per Curiam. Judgment affirmed, 





NOAH BRILES vs. JAMES PACE. 


Verbal agreements for leases for any ‘and for more than three years, and those 
for running for any term, though less than three years, are void, by statute. 

And a contract to transfer such a term, or part of such a term, must, in like 
manner, be ip writing. 


Appeal from the Superior Couurt of Law of Randolph 
County, at the Spring Term, 1852, his Honor Judge Cau»- 
WELL presiding. 

This is assumpsit for the breach of a contract on the 
part of the defendant, in not finishing a horse gold-mill, 
which he had contracted to build, within the time stipu- 
lated. 

The material facts are as follows: In May 1847, the 
plaintiff, being the owner of one half of a lease on a gold 
mine, and the sole owner of a lease on another part of the 
same tract of land, by deed assigned the one half of his 
interest in the mine to the defendant for $1600; and the 
defendant, in part payment of the purchase money, agreed, 
by parol, to build a horse gold-mill for the plaintiff, on the 
lease of which he was sole owner, with $400, and was to 
finish it as soon as such a job could be finished. Defend- 
ant commenced and prosecuted the work, until some time 
in the Fall of 1847, and then left it in an unfinished state, 
and went to work on a mill he purchased on the river. In 
October 1848, defendant sold and by deed conveyed to one 
Miller all his interest in the said horse mill, gold mine, and 
mill on the river,—the plaintiff being present and making 
no objection. 

It also appeared on the trial, that the plaintiff, at the 
time of the contract with defendant about said mill, was 
working said mine in partnership with the owners of the 
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other shares, and after said Miller purchased out the defen- 
dant, he, the plaintiff, and others, worked the said mine, and 
used the mill on the river as partners. It also appeared, 
that on the 10th of December 1847, the defendant wrote a 
letter to the said Miller, excusing himselt for not having 
come back sooner to finish the work on the said mill, and 
requesting him to hire some one to complete the work ; 
that said Miller handed over the letter to one Floyd to 
attend to, and he employed one Trotter to do the unfinished 
work: that said Trotter commenced work on the mill in 
January 1848, and worked two days, when he was stopped, 
and directly thereafter all the machinery, that had been put 
up at the said mill, was taken down by the said partners, 
and taken to their mill on the river. 

It became a question on the trial, whether the defendant 
was a partner with the plaintiff in the said horse mill, ag 
well as the gold mine, by reason of some understanding 
between them; and several witnesses were called, who 
stated, that they understood from the parties, that they 
were in partnership in the said mill. There was no evi- 
dence offered of a written conveyance from the plaintiff to 
the defendant for any part of the lease, of which the 
plaintiff was sole owner, and on which the said mill was to 
be erected. The defendant’s counsel insisted, that, if there 
was a partnership, the plaintiff could not recover, and 
moved the Court so to charge. The plaintiff’s counsel 
insisted, that there could be no partnership in the said mill, 
as it was to be built on leased land; and that all leases of 
land for mining purposes were void, unless in writing, and 
none such had been offered in evidence; and the Court 
was moved so to charge. It was insisted also by the defen- 
dant’s counsel, that although the work on the mill had been 
suspended for several months, on the part of the defendant, 
yet, if Miller, one of the partners, acted upon his letter, 
and employed Trotter to go on with the work, it was a 
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waiver on the part of the plaintiff as to the suspension of the 
work. The plaintiff’s counsel insisted, that Miller, not 
being a partner, at the time the contract was entered into 
between the plaintiff and defendant about said mill, it was 
not competent for him to waive any right of the plaintiff 
in relation to such contract ; and the Court was moyed so 
te charge. 

The Court charged the jury, that, if there was a partner- 
ship between the plaintiff and defendant in the same mill, 
the plaintifcould not recover; and that though the law 
annulled leases for mining purposes, yet, after the lease 
was created by writing, it became a chattel, and was the 
subject of beecommg partnership property without writing. 
Upon the second peint, the Court charged, that, if there was 
an abandonment of the work by the defendaat, and after- 
wards the said Miller, if a partner at the time, asseuted to 
the defendant’s resuming the work, and he did so, and the 
work was progresssing, and he was stopped by the plaintiff, 
that would amount to a waiver of any previous failure on the 
part of the defendant te fulfil his eoatraet, though said 
Miller was not a partner when said centraet was first en- 
tered into; and if such were the case, the plaintiff could 
not recover. 

Verdict tor the defendant. Rule for a new trial, because 
of misdirection: Rule discharged; Judgment; and appeal 
to the Supreme Court. 


P. H. Winston, Sr., Miller and Giimer, for the plaintiff. 
Mendenhall and J. H. Bryan, for the defendant. 


Rurrin, C.J. The facts are obscurely stated, so that 
one cannot be sure of eomprehending properly the merits 
of the ease. Yet one error seems sufficiently apparent to 
require a venire de novo. The terms of the instructions, 
in eonnection with the positions taken by the parties, imply, 
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that the lease to the plaintiff for the premises, on which the 
mill was to be erected, was for the purpose of mining, and 
that thereby the premises became vested in the plaintiff ; 
and that it was intended in some way, direct or indirect, 
by virtue of a verbal contract, without any writing, to pass 
the premises and vest them, as partnership property, in the 
supposed firm, constituted by the plaintiff and the defen. 
dant; and then it was laid down to the jury, that the term 
would be so vested in the firm, by force of the contract, 
though without writing. In that opinion the Court does 
not concur. 

The act of 1819, Rev. St c. 50, s. 8, makes void every 
contract to sell or convey any interest in land, unless a note 
thereof be put in writing and signed—excepting only con- 
tracts for leases not exceeding three years. The act of 
1844, c. 44, further provides, that all contracts for leasing, 
and all leases of Jand for the purpose of mining, shall be 
void, unless put in writing and signed. ‘The two acts are 
in pari materia, and to be construed accordingly. The 
effect of them, taken together, is, that all contracts to sell 
or lease land and all leases of land shall be void, unless 
they be written, with an exception of leases not exceeding 
three years, with a proviso, that leases or contracts for 
lease for the purpose of mining, shall not be within the excep. 
tion, but must be in writing. Therefore, the provisions 
are, that verbal agreements for leases for any land for 


‘ more than three years, and those for mining for any time, 


though less than three years, are void. That is not con- 
tested in respect to the creation of a term. But a distinc- 
tion was taken at the trial between the creating and trans- 
ferring a term; and in the latter case it was held, that a 
writing was not necessary. It is true, there is no express 
provision in our statutes, as in the statute 29 Car. IL, requi- 
ring an assigment or underletting by a termor to be in writ- 
ing, by operation of law. But these results follow as 
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naturally and almost as necessarily from the fair construc- 
tion of our acts as they do from the express provisions in 
detail in the English statute of frauds. Transfers by act of 
law, as in bankruptcy or by succession, arise from the nature 
of property, and there can be no necessity for requiring a 
writing to pass such interests, or for an enactment, that 
they should pass without writing. What passes by operation 
of law is necessarily not within the purview of a statute, 
providing for contracts ixter partes, and prescribing certain 
forms for particular contracts, in order to guard against 
pretended contracts being set up by fraud and perjury. It 
is next to be observed, that the creation of a term by the 
owner of the inheritance of a greater duration than three 
years, and the transfer of such a term, by contract, stand 
precisely on the same reason, as to the danger of fraud 
and perjury in claiming under them. Therefore, it is natu- 
ral, that they should be placed on the same footing in the 
statute, and the act, as a remedial one, should be construed 
as thus placing them, if the words will allow it. The 
words in these statutes, in truth, embrace the transfer of 
terms, as well as the creation of them. They are, that all 
contracts to sell or convey land or any interest in or con- 
cerning it, shall, with one exception, be veid, unless in 
writing. Now, aterm for years is not only an interest, 
but it is an estate, in land; and therefere a contract to 
assign a term is a contract to sell and convey land. 
Besides, it is a mistake to suppose, that the statute, in 
respect to the creation of terms, embraces only those 
created immediately out ef the inheritance. For, it 
speaks of all contracts for Jands, which imcludes, of 
course, all leases, created in any manner, other than 
those of three years er under, which are expressly 
excepted. Therefore, if a termor underlets the premises, 
or a part of them. for part of the term, so as to leave a 
reversion in himself, that isa new term created out of the 
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former, and is within the words of the act, and, if it be for 
more than three years, it must clearly be in writing. The 
inference, then, seems irresistible, that such a Jong termor 
cannot assign without writing; for, it would impute an 
absurdity to the Legislature to suppose a writing indispen- 
sable for a termor to pass a part of his estate, while he is 
allowed to pass the whole by an assignment by word of 
mouth. It does not, indeed, appear, what was the length 
of the plaintiff’s term; but it is not material, as it was 
assumed to be a mining lease, and, as has been before 
observed, the act of 1844 puts that on the same footing 
with a term: in lands generally exceeding-three years, and 
therefore requires writing to create or assign it, by contract. 


Pex Curiam. Judgment reversed, and venire de novo. 


STATE TO THE USE OF W. DEBNAM, vs. R. R. S. LAWRENCE. 


A, placed notes in the hands of Lawrence, a constable, for collection. Law- 
rence went to Alabama, without collecting them. A. then took them 
from Lawrence’s saddle bags and delivered them to Gupton, another consta- 
ble, taking and placing in the saddle bags a receipt from Gupton, promising 
to account with Lawrence. Upon Lawrence’s return, he received the mo- 
ney from Gupton. Held, that the sureties on Lawrence's eonstable’s bond 
were not discharged from their liability. 
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Appeal from the Superior Court of Franklin County, at 
the Spring Term, 1852, his Honor Judge Dick presiding. 

This is an action of debt on a constable’s bond. 

The plaintiff offered in evidence, a bond, executed by 
one Francis M. Waddell, as constable, and by the defendant, 
as one of his sureties. The said bond was executed at 
March Term, 1849, of the County Court of Franklin. 

The plaintiff then assigned two breaches of the conditions 
of the bond—First: That the constable Waddell had not 
used due diligence in the collection of the bonds, placed in 
his hands for collection, by the plaintiff. Second: That 
the constable Waddell collected the money, due on said 
bonds, and failed to pay it over to the plaintiff, when 
required to do so, but had appropriated it to his own use. 
The plaintiff then offered in evidence a receipt from Wad- 
dell, dated the 24th of April, 1849, acknowledging the 
reeeipt of sundry executions from the plaintiff for collection. 

The plaintiff then examined one Gupton, who stated, 
that he was a constable in Franklin county, in the year 
1849: That on or about the 13th of June, 1849, W. R. 
Debnam applied to him to collect certain claims for him, 
and stated that he had placed the executions in the hands 
of Waddell for collection, and that Waddell had taken a 
journey to Alabama; but he understood, that he had left 
his papers with his father: Witness and Debnam went to 
Waddell’s father, and enquired for his papers, and he pro- 
duced a pair of saddle-bags, and said he supposed they con- 
tained Debnam’s papers; Debnam examined the saddle- 
bags,and found the executions, which he had placed in 
Waddell’s hands on the 2th of April preceding: Debnam 
then drew a receipt, in which it was stated, that he (Gup- 
ton) had received the aforesaid executions from F. M. 
Waddell for collection, which receipt was signed by him, 
(Gupton,) and then Debnam placed the receipt in Waddell’s 
saddle-bags. This was done with the knowledge and con- 
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sent of B. Waddell, the father, who was one of the sureties 
of the said F. M. Waddell. Gupton further stated, that in 
the latter part of the Summer of 1849, he collected the 
money due, to wit: $29 or $30, on said executions, and 
afterwards paid it over to F. M. Waddell, (who had then 
returned from Alabama,) and tock up his aforesaid receipt. 

A. Debnam was next examined on the part of the plaintiff, 
who stated, that he went with his brother, W. R. Debnam, 
to’a sale about the 20th of November, 1849, when they met 
I. M. Waddell : That W. R. Debnam applied to Waddell 
for the money, he had collected for him; Waddell said, he 
had collected the money, but had left it in his pocket-book 
in Louisburg ; but, if he would come to Louisburg on the 
next Saturday, that he would pay him his meney. On 
Saturday, witness went with W. R. Debnam to Louisburg, 
where they met Waddell, who then informed them, that he 
had met with a great accident ; that he had lost his pocket- 
book, containing the money of W. R. Debnam; and that he 
could not pay him. 

The plaintiff! next examined one Brown, who stated, that 
W. R. Debnam gave him an order on I’. M. Waddell for 
$15, whieli Waddell refused to pay, saying, that he had not 
the money. This witness further testified, that Waddell 
left this State in February, 1850, much indebted, and now 
resides in Alabama. 

The defendant offered in oivsaiiie the deposition of the 
said F, M. Waddell, in which it was stated, that he collected 
the money, due to W. R. Debnam, and offered to pay it over 
to him: That he said, that he did not need the money, and 
that he, Waddell, might keep it and shave notes with it, 
and they would divide the profits. 

The detendant’s couusel contended, that the defendant 
was not liable to the recovery of the plaintiff; first, because 
the plaintiff had discharged the defendant by taking the 
executions out of the possession of Waddell, and placing 
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them in the hands of Gupton : and, secondly, because th® 
plaintiff made a new contract with Waddell, as stated in 
his deposition. 

The Court charged the jury, that the law required a 
constable to collect all claims placed in his hands, as soon as 
it could be reasonably done, by exercising proper diligence : 
That if they believed from the evidence, that Waddell had 
not used due diligence, but had been guilty of negligence 
in not collecting, or attempting to collect, the executions 
put into his hands, on the 24th of April, 1849, up to the 
13th of June, 1849, then the plaintiff was entitled to nomi- 
nal damages: That if they believed, that Debnam, on the 
13th of June, 1849, when he procured the exeentions from 
Waddell’s father, and placed them in the hands of Gupton, 
did not intend to discharge Waddell and his sureties, but 
his only object was to hasten the collection of his money, 
and that Gupton paid the money to Waddell, the act would 
not discharge Waddell or his sureties; and that the defen- 
dant would be liable to the plaintiff for the amount paid by 
Gupton to Waddell, to wit: the sum of $29 or $30, with 
interest from the time of demand: unless they believed, that 
the plaintiff had made a contract with Waddell, that he, 
Waddell, should retain the money, so paid by Gupton, and 
shave notes with it, and divide the profits with the plain- 
uff; if they believed that, they ought to find for the defen- 
dant. Verdict for the plaintiff. The defendant moved for 
a new trial, which was refused. And he appealed to the 
Supreme Court. 


Saunders, for the plaintiff. 
Moore and Lanier, for the defendant. 


Pearson, J. It was the duty of Waddell, before he started 
to Alabama, to have put the executions into the hands of 
some other constable. Had they remained in his saddle- 
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bags, where he left them, until his return, he and his sure- 
ties would clearly have been liable. The relator did for 
him, what he ought to have done for himself ; and it would 
be a matter of regret, if this well-meant interference has in 
law the effect of discharging those, who stood bound for 
Waddell, and putting the loss upon the relator. 

We think this consequence does not follow, upon two 
grounds. First: The ground upon which the case is put 
by his Honor. The relator did not intend to discharge 
Waddell, and substitute Gupton in his stead, but intended 
merely to do for Waddell, that which he ought to have 
done for himself; and, by placing the papers in Gupton’s 
hands, to enable him, as the agent of Waddell, to go on 
and collect the debts, and thereby prevent a loss of the 
debts, by reason of which Waddell and his sureties would 
have been liable. It is true, this was not done at the re- 
quest of Waddell, and, possibly, upon his return, he was at 
liberty to disown the act, and insist upon it as a discharge ; 
but he did not do so. On the contrary, he affirmed the act, 
and in pursuanee of it received the money from Gupton, 
thus bringing himself within the rule, “ omnis ratihabitio 
retrotrahetur et mandato equiparatur.” 

Secondly: Assume, that the act of putting the execu- 
tions in the hands of Gupton was, contrary to the intention 
of the relatos, a discharge of Waddell from his first agency, 
it is clear, that the receipt of Gupton to Waddell, written 
by the relator and left in the saddle bags, amounted to a 
proposition, that he should undertake a second agency—to 
wit: that of reeeiving the money from Gupton, when col- 
lected. This proposition was aecepted and acted upon by 
Waddell after his return, and he received the money from 
Gupton, as the agent of the relator, whereby he and his 
sureties became liable. 

This distinction between an execution and a mere claim, 
put into the hands of au officer for collection, insisted upon 
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by the defendant’s counsel, is not well founded. The sure- 
ties are liable, whether the money is collected “with or 
without suit ;” and in either case, the constable is the agent 
of the party. If Gupton had refused to pay the money to 
Waddell, it was in his power, and he was bound to issue a 
warrant for it, as the agent of the relator, Rev. Stat. c. 81, 
s.3; and his paying it without suit has no bearing upon the 
liability of Waddell’s sureties. 

It is not necessary to notice the defence set up by way of 
evidence, because the matter alleged is negatived by the 
jury. 

Nor is it necessary to notice that part of the charge, in 
relation to the right to recover nominal damages, because, 
as the relator is entitled te actual, the question of nominal 
damages becomes immaterial. 


Per Curiam. Judgment affirmed. 


THE STATE v. CRISTOUPHER BRAY. 


In an indictment for bigamy, the place where the first marriage was had is 
not material. It 1s sufficient to put forth, that there was a prior marriage. 
The words, “ the cure of souls,” used in the marriage act, Rev. Stat., ch.71, 
does not imply a necessity, that the minister should be the incumbent of a 
church living, or the pastor ef avy congregation or congregations in par- 
ticular; but they do imply that the person 1s to be somethmng more than a 
minister merely, and that he has the faculty, according to the constitution 
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of his church, to celebrate matrimony, and, to some extent, at least, has 
the power to admimster the christian sacraments, as acknowledged and held 
by his church. 

When a marriage is claimed to have been made by a minister, the extent of 
his authority for that purpose should appenr. 

The statute admits every one to be a minister, who, in the view of his own 
church, bas the cure of souls by the ministry of the word, and of any of the 
sacraments of God, aecording to its ecclesiastical policy: implying spiritual 
authority te receive or deny any desirous to be partakers thereof, and to ad- 
minister admonition or discipline, as he may deem the same to be to ths soul’s 
health of the person, and the promotion of godliness among the people. 
When touch a ministry is annexed, according to the canons or siatutes 
of the particular church, the faculty of performing the office of solemnizing 
matrimony, the qualification of the minister is sufficient, according to our 
statute. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Spring Term, 1852, his Honor Judge Bar- 
TLE presiding. 

This indictment is for bigamy, and charges the first 
marriage to have been in Pasquotank county in this State, 
On the trial, the person, who celebrated it, testified, that it 
was in Camden county; and that at the time he was a 
regularly licensed preacher of the Methodist Episcopal 
Church, and was recognised by that denomination as a 
regular minister of that church, and occasionally preached 
in the Methodist Churches, but had not the charge of any 
partieular church, or congregation. The Court instructed 
the jury, that it was immaterial, where the first marriage 
took place, provided it was duly celebrated; and that, if 
they believed the evidence, the witness was a minister of 
the Gospel, competent to solemnize it. The prisoner was 
convicted, and sentenced, and then appealed. 


Attorney General, for the State. 
Heath and Ehringhaus, for the defendant. 
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Rurrin, J. The Court considers the first instruction 
right. The offence consists in the second marriage, and 
therefore it must be truly laid, in respect of the place, and 
the indictment must be in the same county. The first 
marriage must, indeed, be set forth; because the second 
marriage is criminal, by reason only, that the first wife was 
living. But, if she was living, the crime is complete, with- 
out regard to the place where the. first marriage was had. 
Therefore, although time and place are, according to the 
precedents, usually annexed to every fact alleged in an in- 
dictment, yet, in this instance, neither is material, and 
the one need not be proved, as laid, more than the other ; 
but it is sufficient to show, that, at some time before the 
alleged second marriage, there was at some place the 
alleged first marriage. 

The second point depends upon the meaning to be given 
to the marriage act, Rev. St. c. 71. It enacts that all 
regular ministers of the Guspel, of every denomination, 
having the cure of souls, shall be authorized to solemnize 
the rites of matrimony, according to the rites and cere- 
monies of their respective churches, and agreeably to the 
rules in the act prescribed. It then prescribes that mar- 
riage shall be by license, or by publication of bans by any 
minister of the Gospel, qualified as in the act before pre- 
scribed. It was not directly stated, by the witness in this 
case, that he was such a minister as had power, according 
to the rules of his church, to join in wedlock, nor in what 
grade of the ministry of that church he was. He called 
himself a “licensed preacher,” and then “a regular minis- 
ter,” and said he occasionally preached in Methodist 
churches, but had not the charge of any church or congre- 
gation in particular ; and he did not set forth that he had 
ever performed any other ministerial act besides that 
of preaching, or had the authority of the church to do so. 
It seems to the Court, it did not sufficiently appear, that the 
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witness was qualified to marry persons, by being a regular 
minister of the Gospel of the Methodist denomination, hav- 
ing the cure of souls. It is not supposed by the Court, that 
the cure of souls, as used in the act, implies a necessity, 
that the minister should be the incumbent of a church 
living, or the pastor of any congregation, or congregations 
in particular. But those terms import, that the person is 
to be something more than a minister or preacher merely ; 
and that he has faculty, according to the constitution of his 
church, to celebrate matrimony, and to some extent, at 
least, has the power to administer the christian sacraments, 
as acknowledged and held by his church. We know not 
how less force can be allowed to those terms, if any mean- 
ing is to be given to them; and a comparison of those terms, 
with those read in the previous statutes, and with the state 
of the common law, on this subject, shows it to be, proba- 
bly, the true meaning of them. 

By the marriage act of 1741, Davis’ Rev. 56, the rites 
of matrimony might be celebrated by “every clergyman of 
the Church of England,” and for want of such, by any law- 
ful magistrate within this government, by license or “ by 
the publication of bans as prescribed in the Rubrick in the 
book of Common Prayer :” the magistrate, however, not 
to marry, under a penalty, “in any parish where a minister 
shall reside and have a cure,” without permission from such 
minister, and “ the minister having the cure of any parish,” 
and not refusing to perform the ceremony, to have the fees 
for marriages, in the parish, by any other person. In an 
act in 1765, for establishing an orthodox clergy, provision 
of a salary and also of fees, including fees for marrying by 
license or bans, was made for “every minister prepared to 
or received into any parish, as incumbent thereof,” but 
any clergyman “presented to a parochial living” was for 
crime or immorality made subject to suspension by the Go- 
vernor from “serving the cure of such parish, whereof he was 
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incumbent,” and from the salary, until the Bishop of London 
should restore him, or by sentence deprive him. Davis’ Rev. 
338. By an act of 1766, to amend the marriage act of 1741, 
it was recited, that the “Presbyterian, or Dissenting Clergy,” 
conceiving themselves not to be included in the restric- 
tion in that act, in respect to license, or bans, had joined 
persons in matrimony without either license or publication, 
whereby the payment of the fees had been eluded, and the 
validity of marriages endangered : and thereupon it was de- 
clared, that the previous marriages by any of the Dissent- 
ing, or Presbyterian Clergy, in their accustomed manner, 
should be as effectual as if performed by any minister of the 
Church of England ; and also enacted, that after the Ist of 
January 1767, it should be lawful for any “ Presbyterian 
minister, regularly called to any Congregation in the Pro- 
vince, to celebrate the rites of matrimony between persons 
in their usual accustomed manner,” under the same rules 
as any magistrate might celebrate them, by license or bans, 
with a proviso, that the minister of the Church of England, 
serving the cure of the parish, “should have the fees, if he 
did not refuse to do the service thereof” Davis’ Rev. 350 
Next came the act of 1778, which recited, that, it is abso- 
lutely necessary, that rules should be observed concerning 
the celebrating the rites of matrimony, and then enacted in 
the words, re-enacted in 1836, and already quoted from the 
Revised Statutes, with a proviso, “that the People, called 
Quakers, shall still retain their former rules and privileges 
in solemnizing the rites of matrimony in their own Church ” 
It is thus seen, that at the first the Clergy of the established 
Church, only, could celebrate matrimony. But the power 
was not confined to any portion of them. It was vested in 
“every Clergyman of the Church of England,” though the 
fee belonged to “ the minister serving the cure of the par- 
ish,” or “the incumbent of the parish,” as he is indiffer- 
ently called in the several parts of the Statutes. That 
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church was then established here by law, and therefore it 
is judicially known, that each of the three orders of its min- 
istry was conferred by ordination, and that one in the lowest 
of them, that of deacon, could be the rector of a parish, and 
celebrate the rites of matrimony, according to the Rubrick 
of the church, and, therefore, according to the provincial 
Statutes. Each of them had, by ordination, the faculty of 
baptism and the cure of souls and was a clergyman, though 
not presented to a parochial living,” or, not “serving the 
cure of any parish,” or, not “having the cure of a parish,” 
or not being “the incumbent of a parish,” that is, in pos- 
session of a benefice or church preferment. The acts clear- 
ly recognize in that church the distinction between the cure 
ot souls, and the cure of a parish; for the authority to per- 
form the ceremony belonged to every Clergyman, whether 
Bishop, Priest, «r Deacon. When extended to the Pres- 
byterian ministers, it was conferred, not on all, but on those 
“ regularly called to congregation,” that is, called according 
to the rules ot that church ; and they were to celebrate the 
rites, “in their usual, and accustomed manner,” that is, ac- 
cording to the power and authority to perform the office, 
and of the actual settlement of the minister as pastor of 
some congregation. It did not prevent the celebration by 
any dissenting ministers, as they were called by the church 
of England, but the Presbyterians. At that time there were 
but few others here; and the society, now denominated the 
Methodist Church, was hardly known here, and the small 
body then existing had not, either in England, or this coun- 
ty, separated from the Establishment. But soon afterwards, 
and especially when the revolution overturned the Estab- 
lishment, and scattered the clergy, that religious society, and 
others, increased rapidly, and have since numbered great 
multitudes. The progress towards this result was seen, 
while it was still deemed necessary that matrimony should 


be celebrated by some rules ; and the legislature thought it 
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convenient, that those, who looked to a religious rite as a 
blessing on their nuptials, should not be restricted to the 
narrow limits of settled Presbyterian ministers and the 
Clergy of the Church of England—the latter of whom, in- 
deed, had become inaccessible here, literally speaking. 
Therefore the act of 1778 drops the terms “Clergy of the 
Church of England,” “Presbyterian ministers,” “cure of 
a parish,” “called to a congregation,” and, instead of them, 
embraces “all regular ministers of the Gospel of every de- 
nomination,” with only this qualification, that they should 
have “the cure of souls, and celebrate the rites of matrimo- 
ny according to the rites and ceremonies of their respective 
churches.” To this qualification some effect must be gi- 
ven. It is plain, that every minister of a religious society is 
not necessarily embraced, else the latter words would not 
have been found in the act at all. For, a person may be 
licensed to read the scriptures in the congregation, or to 
read or say prayers, or to preach, and yet not be a regular 
minister of the Gospel in his denomination, with cure of 
souls, because he has not been ordained, by the constituted 
authorities of his church, to the office of administering all or 
any part of the christain sacraments, and thus have the care 
of souls, as acknowledged and held by his church. The 
act ought to be thus understood, because, under the law as 
it stood before, there was that distinction between the cure 
of souls, and the cure of a parish, as we have seen. The 
Statute, without assuming to pronounce dogmatically, who 
were true ministers of the Gospel, meant to give a catholic 
rule, by admitting every one to be so, to this purpose, who, 
in the view of his own church, hath the cure of souls by the 
ministry of the word, and any of the sacraments of God, 
according to its ecclesiastical polity; implying spiritual 
authority to receive or deny any desiring to be partakers 
thercof, and to administer admonition or discipline, as he 
may deem the same to be to the soul’s health of the person, 
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and the promotion of godliness among the people. When 
to such a ministry is annexed, according to the Canons, or 
Statutes of the particular church, the faculty of perform- 
ing the office of solemnizing matrimony, the qualification 
of the minister is sufficient, within the Statute. That seems 
to be the meaning of the act, as far as it can be discovered 
from its own language or that of preceding Statutes, or to 
be gathered from the political or religious state of the country, 
existing or expected, when it was passed. That is rendered 
the more probable by the proviso respecting the Quakers. 
That religious denomination, it is generally understood, have 
not ministers, in the sense in which others, who profess to be 
Christian Churches, use that term: meaning those who, by 
open vows, take on themselves the ministry of the sacra- 
ments or sacrament, and are set apart, and ordained by due 
authority of the church, to that office. They have, we be- 
lieve, preachers, but not pastors, nor ministers. Hence, 
among them, the provision is not that “their ministers” 
may celebrate the rites of matrimony between their mem- 
bers, or others, but that, “the Quaker People” shall retain 
their former privileges of marrying in their own church ; 
which raises an inference, in respect to other denomina- 
tions, of the correctness of the construction and rule first 
laid down. 

It was not necessary, therefore, to the validity of the 
marriage, that the witness should appear to have been a 
minister in charge of a church, or the rector of a parish, or 
pastor of a particular flock But it is necessary, that he 
should have appeared to be a minister, capable of entering 
upon the duties of such a charge, according to the ecclesi- 
astical economy of his church, with the faculty of cele- 
brating the rites of matrimony. Perhaps, that ought to 
have appeared affirmatively; either upon the evidence of 
the witness, or otherwise. At all events, if his capacity in 
that respect was left doubtful upon the evidence, it was 
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erroneous to instruct the jury, that the witness was compe- 
tent. To make the most of the evidence, the point was 
left doubtful. There was no evidence that the witness 
had ever married any persons, or would be allowed by his 
church to do so. And upon enquiry from respectable 
ministers, and others, versed in the constitution of that 
church, and looking into their Book of Discipline, it is 
found to be uncertain, whether the witness had the autho- 
rity to marry or not. It seems that marriage may be 
solemnized by any minister, and that their ministry con- 
sists of elders and deacons, ordained by the bishop, and 
that of these there is a sub-division, into travelling and 
local preachers: that the travelling elder may adiminister 
baptism and the Lord’s Supper, and perform the office of 
matrimony, and all parts of divine worship; and that the 
travelling deacon may baptize and perform the office of 
matrimony in the absence of the elder, and assist the elder 
in administering the Lord’s Supper. But we are not.in- 
formed whether the local deacons and elders are ordained 
to those offices with the like duties and powers with those’ 
in the travelling connexion. And, besides, there is another 
class of persons, called “licensed preachers,” who are not 
ordained, and have no spiritual jurisdiction or faculty to 
administerany sacrament, as to marry, but only “ to preach,” 
under a license from the Quarterly Conference, “composed 
of travelling and local preachers, exhorters, stewards, and 
class leaders of the circuits and stations;” which license 
lasts but for one year, and must be renewed annually for 
four years, to render the person eligible to the office of a 
local deacon. It must be understood that the witness was 
not a travelling elder or deacon, since to them belongs the. 
charge of the different churches. He was, therefore, either 
@ licensed preacher, or a local preacher ; and in the former 
ease he was certainly not authorized to marry : and in the lat- 
Von, 13. 38 
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ter, it cannot be told whether he wasor not. Therefore it 
is proper the cause should go to another jury, where the true 
character of this persen’s ministry may be shown. 


Pra Cuntam. Judgment reversed, and yenire de novo. 


BENJAMIN F. BORDEN, ADM’R. ». EDWIN THORPE, ADM'R. 


Tt is not“necessary, in any case, for the representative of a deceased plain- 
tiff to issue a scire facias to make himself a party, but he may be made 
80, by an application to Court, and the law keeps the defendant in Comt 
for two terms, for that purpose. 

Where, after an appeal to the Supreme Court, the defendant, appellant, dies, 
and there has been an administration de bonis non granted, if no error is 
found, the judgment is, that there was no error in the original judgment, 
and that the plaintiff recover, here, the damages and costs against the ad- 
ministrator de bonie non, tobe levied de bonis intestati, and also against 
the sureties for the appeal. If the plaintiff cannot thus obtain satisfaction, 
he must proceed either by scire facies or action of dedt on the judgment 
against the administrator de bonis non, in order to charge bim therein 
with assets ; for the question of assets cannot be put in issue upon a scire 
facias to revive a suit before judgment. 

I has been the practice in this State, when a defendant dies, while a cause 
atanls on issue, to allow his executor, when brought in, to plead the want of 
assets; but it is a practice tolerated among the profession for their owa 
convenience, and has passed sub silentic, and cannot be sustained, xf objec. 
teeito. 

A acire faciae against an executor, before final judgment, is merely to make 
,the executor a party to the record, and, though the judgment be agninst the 
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exccutor, it is not a judgment fixing him with assets ; a second ecire faciae 
is necessary for that purpose, in which he may plead want of assets, or 
make anv other defence, which he might have made, if sued on a judgmen® 
against the testator. The only instance m which a plea can be edmitted” 
is that of release, or satisfaction since the last continuance; which, from 
necessity, would probably be received upon @ proper case shows, aa, indeed 
they might bave been pleaded by the original defendant. 1 

Tn no instance has the executor of a defendant the right te make @ persona, 
defence, except only te deny his representative character, which may b 
summarily determined by the Court, or by a collateral issue. 

If, on an appeal to the Supreme Court, the judgment below be aot reversed 
the actual judgment here must be for the damages assessed, de bonis intes- 
tati, and against the sureties for the appeal. 








Appeal from the Superior Court of Law of Craven 
County, at the Fall Term, 1851, his Honor Judge Dicx 
presiding. 

The action is assumpsit upon a special contract of hiring, 
and on a quantum meruit for work and labour. It was 
brought April 4th 1849, in the Superior Court, by Ellen T, 
Simpson against Edwin A. Thorpe, administrator of Lott 
Holton deceased, who pleaded non assumpsit and the stat- 
ute of limitations. After issues were joined thereon, the 
plaintiff, Simpson, died, and her death was suggested at Oc- 
tober term 1850, and the present plaintiff, Borden, admin- 
istered on her estate, and a scire facias was issued to him 
at the instance of the detendant, Thorpe, returnable to the 
next term, requiring him to proceed in the suit. The par- 
ties accordingly appeared by their attorney, and in Novem- 
ber 1851, the case was tried, and the plaintiff had a verdict 
and judgment, from which the defendant appealed. Upon 
the trial, evidence was given, that the intestate, Simpson, 
lived with Holton as a house keeper for ten years or up- 
wards, and that her services were worth $100 a year: that 
ia Febuary, 1848, Holton stated that he had promised to 
give her, Simpson, then present ,6100 a year for her services, 
and that she had been in his employment about ten years, 
and that she had been worth that to him; and he requested. 
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a witness to take notice, that she was to have $100 a year 
for the time she had been in his employment. ‘The Court 
‘instructed the jury, that if Holton contracted with Simp- 
son to give her $100 per annum, when she went to live 
with him, and, if he admitted the debt in Febuary 1848, as 
stated by the witnesses, the plaintiff would be entitled to re- 
cover at that rate for the time his intestate was in the ser- 
vice of Holton ; and the jury thereon gave $1000 damages. 
After the appeal was brought to this Court, Edwin D. Thorpe 
died, and Sidney A. Thorpe took the administration de bo- 
nis non of Holton, and the suit was then revived against 


him by scire facias. 


J. H. Bryan and Wm. H Wright for the plaintiff. 
Wm. H. Haywood and J. W. Bryan for the defendant. 


Rurrix, C. J. It was properly admitted by the defen- 
nant’s counsel, that the bill of exceptions furnished no ground 
for a venire de novo ; for, undoubtedly, there was sufficient 
evidence, if believed, of the services, of an original express 
contract, and an express new promise to pay this particular 
demand, to give a good cause of action and to repel the bar 
of the statute. 

There were, however, some objections taken in arrest of 
judgment, which it was necessary to notice. First, it was 
said, that the suit abated, because the administrator of the 
original plaintiff did not apply in due time to carry it on 
and make himself a party. But the acts of 1785 and 1786 
expressly provide, that upon the death of either plaintiff or 
defendant, every appeal or suit may be proceeded on by ap- 
plication of the heirs, executors or administrators of either 
party ; and in this case the defendant took the necessary 
steps to revive the suit. Indeed, it cannot be necessary for 
the representative of the plaintiff in any case to issue a scire 
facias, but it is sufficient that he apply in Court to be made 
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a party, because the law keeps the defendant in Court for 
two terms for that purpose. Besides, if there were any ir- 
regularity, it was waived by the defendant, who did not ob- 
ject to the order re-waiving the suit, and it is now too late to 
insist on it ;2 Hay. 66. 

It was next said, that the judgment could not be affirmed» 
because of the death of the administrator after the appeal, 
and the bringing in of the present defendant, who is admin- 
istrator de bonis non, and may not have the assets. If there 
had been final judgment against the first administrator, not 
appealed from, it seems that, even at common law, upon 
his death, the plaintiff might have a scire facias to have 
execution against the administrator de bonis non; Snape 
v Norgate, Cro. Car 167; and in that case the administra- 
tor de bonis non may plead plene administravit, because 
the object is to fix him conclusively with the debt. This 
case, however, is not of that kind, as the judgment against 
the first administrator was not final, by reason of the appeal, 
and therefore the purpose is, not to have execution upon a 
judgment, but to revive the suit in order to obtain a judg- 
ment, on the verdict rendered, or otherwise to prosecute 
the suit to arecovery. The case, therefore, depends on the 
act of 1824, that no suit, to which an executor or adminis- 
trator is a party, shall abate by his death, but it may be re- 
vived by or against the administrator de bonis non, as the 
same might be revived by or against an executor, upon the 
death of his testator, plaintiff or defendant. Rev. St. C. 2, 
S. 6. Of course, the mode of proceeding and the form of 
entering the judgment must be made to conform to the stat- 
ute, and in this case, as there was no error in the judgment 
of the Superior Court, the proper judgment here will be, that 
there was no error in the original judgment, and that the 
plaintiff recover here the damages and costs against the ad- 
ministrator de bonis non, to be levied de bonis intestati, 
and also against the sureties for the appeal. _If the plaintiff 





SUPREME COURT. 





Borden >. Thorpe. 





can obtain satisfaction upon execution against those par- 
ties, it will suffice him. If, however, he should not, then 
he must proceed either by scire facias or action of debt on 
the judgment against the administrator de bonis mon, in or- 
der to charge him therein with assets; as it seems very 
clear, upon principle and authority, that the question of as- 
sets cannot be put in issue upon a scire facias to revive a 
suit before judgment. It has been a practice, we believe, 
when a defendant dies, while the cause stands on issue, to 
allow his executor, when brought in, to plead the want of 
assets. But it is a practice tolerated among the profession 
fer their own convenience, and has passed sub silentio, and 
cannot be sustained, if objected to. The statute of 8 and 9 
W. 3, c. 11, gave a scire facias against the executor of a 
defendant dying after interlocutory and before final judg- 
ment; and it was held, that the purpose of that scire facias 
‘was merely to make the executor party to the record, and 
therefore that, though the judgment was against the execu- 
tor, it was not a judgment, fixing him with assets, and that 
a second action was necessary for that purpose, in which 
he might plead the want of assets or make any other defence, 
which he might make, if sued on a judgment obtained 
against the testator; Smith §- Harmon, 6 Mad. 144, Tomp- 
kins § Graitin, Say. Rep. 256, 2 Saund. 72, M. McKnight 
§ Craig, 6 Cranch 183. One must see at once, that it is 
so, when one adverts to the fact, that a right in the execu- 
tor to plead would give him the absolute power to set aside 
the interlocutory judgment, and thus defeat the whole stat- 
ate of William. The same principle applies to the case of 
a judgment bv default in our law; for, although our stat- 
ute is general, and allows suits in every stage, and appeals, 
to be revived by or against an executor, yet the effect of al. 
-lowing an executor, brought in as a defendant, to make a 
personal defence in any one case, in destruction of the right 
given to the plaintiff by the statute, is a just argument 
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against allowing it inany case. Therefore, when it is seen, 
that, in the case of a judgment by default, the plea of the. 
executor, of want of assets, destroys the judgment, it can- 
not be admitted within the just construction of our statute, 
more than under the English statute, which is confined to 
the single case of an interlocutory judgment. In such a 
case, it would seem, that the only instance in which a plea 
could be admitted, is that of release or satisfaction since the 
}ast continuance : which, from necessity, would probably be 
received upon a proper case shown, because they go to the 
whole action and might be pleaded by the original detendant, 
if living. So, for example, if an appeal be taken from the 
County to the Superior Court by the defendant, and he die, 
it can be no bar to the plaintiff, that the defendant’s exec- 
utor has no assets ; for the appeal bond was provided as a 
security against the very event alleged: that is, the insol- 

vency of the original defendant, and, by consequence, of 
his estate. And much stronger is the reason in the case of 
an appeal from the Superior Court to this Court, since hére 
there is no trial de novo, nor new pleading. These reasons 
are sufficient for the case before us. But it seems proper 
to say, that they satisfy the Court, that in no instance has 
the Executor of a defendant the right to make a personal 
defence—saving only todeny his representative character, 
which may be summarily determined by the Court or by a 
collateral issue ; because the cause ought to be uniform, 
and it is clear that it is inadmissible in the cases before 
specified. The judgment in this case should be that be- 
fore mentioned, because it seems {to be precisely analo- 
gous to the case under the stat. of William, of the defendant's 
dying after the execution of the writ of enquiry and before 

the return of it; in which case the scire fucias is to show 

cause, why the damages assessed should not be adjudged to 
the plaintiff, and thereupon they are adjudged against the 

executor. Goldsworthy §- Southcoft, 1 Wits. 243,2 Saund. 
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6 & Note 1. It is true, that cannot be the form of the 
scire facias with us, but it must be to make the executor a 
party to the record, so that the suit may be proceeded 1n; 
because, peradventure, the judgment on the appeal may be 
reversed and a venire de novo be awarded. Therefore, the 
precise judgment, that the damages assessed be adjudged, 
is not to be prayed in the scire facias; but, if the judg. 
ment below be not reversed, then the actual judgment here 
must be for the damages assessed de bonis intestati, and 
against the sureties for the appeal. The first administra. 
tor was fixed with assets, and the plaintiff cannot be de- 
feated of his recovery against them, because they have not 
yet reached the hands of the administrator de bonis non. If 
he could, the act giving the right of revivor against the ad- 
ministrator de bonis non would be of no va'ue before final 
judgment. 

{t appears, that the original plaintiff, Simpson, was allow- 


ed to prosecute the suit in forma pauperis ; and it is far- 
ther objected, that the costs during her time cannot be tax- 
ed and included in the judgment. That point, however, 
is put out of the case, by the consent of the plaintiff to in- 
clude in the judgment only the costs of his own time; to 
whichhe is certainly entitled. 


Per Cvaiam. Judgment accordingly for the plaintiff. 
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THOMAS JONES vs. JOHN GLASS. 


The master is answerable for any carelessness, ignorance or want of skill in 
his overseer, while*engaged in the course of the master’s employment 
whereby a permanent injury is done to a slave, hired from another person. 

Per Ruri, C. J. This was simply a case of bailer and bailee, and on the 
principles applicable in that relation, the plaintiff should recover. 


Appeal from the Superior Court of Law of Caldwell 
County, at the Fall Term, 1851, his Honor Judge Dick 
presiding. 

This was a special action on the case, brought to recover 
damages for an injury done to a negro slave, the property 
of the plaintiff, by the overseer of the defendant. 

The facts of the cave were substantially as follows: The 
plaintiff hired a negro man, named Willie, to the defen- 
dant, who was a miner, to be employed as a laborer in the 
mine. The defendant had an overseer, by the name of 
Massey, under whom the said Willie and other hands were 
placed, Massey having the control and management of the 
said Willie and the other hands. On a certain morning, 
Willie went to work at ‘the mine, but early in the day quit 
his work, game to the negro house, where he usually | 
ed, and alleged that he was sick and unable to ae: 
Massey, the overseer, missed him at the mine, and followed 
him to the house, and attempted to tie him, for the purpose 
of correctinghim. Willie offered to submit to correction, 
but said he did not wish to be tied. The overseer insisted 
on tieing him, and succeeded in tieing one arm, on which 
Willie made some move towards the door, as if he would 
escape. Upon this, Massey took upa piece of wood, about 
three feet long and three inches in diameter, and gave him 
a enn in on the left side of the head, and et ai him 

Von, 39 
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down, where he remained until the next day. A physician, 
who was sent for, stated, that he found Willie lying on the 
floor, speechless; that there wasa large fracture or indenta- 
tien of the skull, and his whole right side was paralyzed ; 
that he expected him to die in a short time; bat that, after 
a few days, he began to get better, and socontinued until he 
ceased to attend him; and about three months after he re- 
ceived the injury, he was sent home to his master. The 
condition of the negro after that time was proved by other 
witnesses. 

The defendant’s counsel contended that the defendant 
was not liable, because the blow inflicted by Massey was a 
tresspass with force and arms, and not injury resulting from 
negligence. And as the defendant was not present when 
the blow was inflicted, and discharged Massey, as soon as 
he was informed of it, he was not liable to the plaintiff. 

The Court charged the jury, that Massey, being the over- 
seet of the defendant, and having, by his authority, the con- 
troland management of the slave Willie, had a right, as 
overseer, to correct the slave in a reasonable manner, in 
order to reduce him to submission to his lawful commands ; 
but if, in doing so, he negligently or carelessly used an in- 
strumnent, wholly unjnstifiable for gasonable correction, and 
a permanent injury to the slave was thereby inflicted, the 
plaintiff was entitled to recover for the injury he had sas- 
tained. 

The jury found a verdict for the plaintiff, and from the 
judgment thereon the defendant appealed. 


No counsel for either party in this Court. 


_ Nasu, J. We concur in the opinion of the Jndge below. 
The only question is as to the relation in which the defen- 
dant stood towards Massey, the man who inflicted the blow. 
The case is shortly this: The defendaut was the owner of 
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a mine, which he worked, and employed as his overseer, the 
man Massey. The plaintiff hired to him a negro-boy, as 
a hand to work in the mine. Massey, for some alleged 
offence on the part of the boy, was about to correet him, 
when, being tied, the boy made a motion to escape, when 
Massey stsuck him on the side of the head, with a piece of 
wood, about three feet long, and between two and three inches 
thick. Massey was the defendani’s manager, or overseer, 
aud for every injury which he does to the property of 
another, entrusted to his care, in carrying on the business 
of the defendant, which is the result of carelessness, igno- 
rance, or want of skill, the latter is answerable. Massey 
had a right to correct the boy, Willie, and compel him to 
do his work, The boy had left the mine without permis- 
sion, under the allegation of being sick. Whether he was 
in a condition to labour, Massey was the judge, and at the 
time, the sole judge, and it is but just to suppose, that, in 
the effort to punish the boy, he was satisfied that sickness 
was feigned by him. The act, therefore, of whipping or 
chastising the boy, was, on the part of Massey, a lawful 
one, to the extent of compelling him to work, and the 
owner of the boy has no right to complain ; but in the cor- 
peetion, it was his duty to do it properly, that is, in a pro- 
per manner, and with a proper instrument. If he was 
negligent, or guilty of a want of care, in either particular, 
he is answerable for any permanent injury resulting to the 
boy. True, Massey was guilty of great negligence in the 
use of an instrument, calculated, not to correct, but to kill. 
The responsibility, however, is not confined to Massey, but 
extends to hisemployer. He was his selection, held out by 
him, to others, as a man, to whose skill and discretion, 
slaves could safely be entrusted, in carrying on the mining 
business; and the work was done for him. And the blow 
which cavaed the mischief, was given by Maasey, in per- 
formance of the defendant’s business, and 40 compel an 
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attendance to it. It is not like the case of a servant, who, 
in driving his master’s carriage, voluntarily, and of his own 
head, leaves the track he is in, and runs over a man. The 
master, there, is not answerable, for the plain reason, that, 
m committing the trespass, the servant was not doing the 
business his master had put him about. Here Massey was 
doing the very thing, for which the defendant had employ- 
ed him, to wit: overseeing the hands, and compelling them 
to the work in which they were engaged. In executing 
his daty, he was, in using the instrument he did, guilty of 
great negligence, and want of care, for which the defen- 
dant is answerable. 


Rourrty, C. J. Much of the argument respected the 
liability of a master for injuries to strangers from the wil- 
ful or negligent act of a servant. This, however, is not a 
case of that kind, but entirely different. It is a question 
between bailor and bailee for hire ; and the plaintiff’s right 
to recover cannot be seriously doubted, upon the principles 
applicable to that relation. Sucha bailee is entitled to make 
such use, and bound to take such care, of the thing bailed, 
as persons of ordinary prudence usually do of their own. 
By that rule, the defendant must have been held liable, to 
the extent to which the value of the slave was permanently 
impaired, if he had himself inflicted the unreasonable and 
dangerous blow, with the deadly weapon, which his over- 
seer gave, instead of resorting only to such moderate and 
usual correction, as would have reduced the slave to 
subordination, and been of good example to other slaves, 
If the defendant would have been thus liable for the act, 
had it been that of his own hand, he is, as bailee, equally 
liable for it, as the act of one, to whose control and man- 
agement he committed the slaves. If one hire a horse, 
and work him excessively, or otherwise wantonly injure it, 
he is responsible for the damage, either upon his contract 
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or in case. So, if he give it to his wagoner to drive, or 
lend him to a third person to drive in his wagon, and either 
of those persons over-work the beast, so that he die, or,.in 
a passion at its restiveness or attempt to run away, maimit, 
inflict any lasting injury, the hirer would clearly. be.liable 
to the owner. It is true, the person, who did thedeed, 
would be liable both to the hirer and the owner. But that 
cannot prevent the owner of his remedy against the hirer; 
since, by the contract, and also the obligations of the law, 
arising out of the relation between the parties, the bhirer.is 
bound to ordinary care, and he had no right to confide the 
property to a person, or his servant, or borrower from him, 
who would not treat it in the manner, in which he under- 
took it should be treated. The defendant was, theréfore, 
bound for the care and conduct of his overseer towards 
this slave, as he was for his own; and the jndgnent setae 
be affirmed. 


Per Curiam. Judgment affirmed. 





SUPREME COURT. 


' PATRICK B. THREADGILL vs. CHARLES WEST. 


When a person has been sued on his bond, as admiaistrator, within two years 
after the relater’s coming of age, he having been an infant at the time of the 
execution of the bond, the administrator, though the bond was given more than 
tem years before action brought, can bave no advantage from the act of 
Assembly, relating to presumption of payment. 


Appeal from the Superior Court of Law of Anson County, 
at the Fall Term 1850, his Honor Judge Barruz presiding. 

This was an action of debt upon an administration bond, 
which, being informal, was declared upon as a bond at com- 
mon law. The breach assigned was, that James Ross, the 
principal in the bond declared on, in which the defendant 
was a surety, had not accounted with Richmond Bailey, the 


relator, the amount to which he was entitled as the next 
of kin of the intestate. Pleas—conditions performed and 
not broken, and payment. 

Upon the trial it appeared, that the relator was an infant 
of tender years, when the bond was executed, and came of 
age, only a year or two before the commencement of this 
suit. But, notwithstanding this, the defendant insisted, that 
by virtue of the 13th and 14th sections of the Revised Stat. 
utes, ch. 65, or by virtue of the common law, there was a 
presumption of a performance or payment of the bond by 
the principal obligor, and, therefore, the action could not be 
sustained, and this, especially, because the bond was only a 
common law bond. The plaintiff contended, that the in- 
fancy of the relator prevented the presumption from arising 
either by the common law, or by virtue of the statute, if, 
indeed, the statute applied to such a case at all, which he 


denied. 
A verdict was taken for the plaintiff, and from the Judg- 


ment thereon the defendant appealed. 
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Strange for the plaintiff. 


Winston for the defendant. 


Nasu J. intheopinion ofhis Honor who tried the cause, 
there is no error. The action is on a bond, given by James 
Ross, as administrator of Sherod Bailey, to which the defen- 
dant was one of the sureties, and is dated the 18th of April 
1826. The bond being defective as an official bond, the 
declaration is atcommon law. The writ was issued: the 
1ith July, 1848, and the defendant, under the proper plea, 
relied upon the lapse of time, as proof of payment. At the 
date of the bond, the person interested was an infant of 
tender years, and brought the action within two years after 
attaining his majority. It is a very general presumption, 
that things once proved to have existed in a particular 
State, are to be understood as continuing in that State, 
until the contrary is established by evidence, either direct 
or presumptive. ‘Thus a debt once proved to have existed, 
is presumed to continue, unless payment, or some other 
discharge be proved or established from circumstances; 
Jackson v. Irwin 2nd Camp. 48. Among the presumptive 
proofs of payment of a bond is lapse of time. The courts 
of common law in England established the artificial pre- 
sumption, when payment of a bond, or other specialty, was 
not demanded within twenty years, and there was no pay- 
ment of interest, within that time, or other circumstances 
to show that it was still in force, that payment ought to 
be presumed by a jury. Oswald v. Legh, Ist Tenu. Re. 
271. So continued the lawin this State, until the act of 
1826, ch. 28, was passed (Rev. Stat. ch. 65, S. 13.) By 
that act, the time within which the presumption is limited 
to arise, is cut down to ten years. Forbearance to sue‘fer 
such a length of time will raise the presumption of payment. 

Tt is, however, but a presumption, and may be answered 
by proof of other circumstances, explaining satisfactofily, 
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why an earlier demand has not been made, as in Newman 
v. Newman, I|st Star, N. Pr. cases 101, when the obligee 
had resided abroad for the last twenty years, 2, Phil. Eq. 
171+ In this case the presumption of payment could not 
arise. ‘Ihe person for whose benefit the bond was given, 
and for whose interest the action is brought, was at its exe- 
cution, an infant, and continued so until within two years 
before the action was brought. The presumption under 
which the defendant seeks to protect himself, is, that he has 
paid the money. The condition of the bond bound him to 
pay the money when the infant came of age—he did not 
do so until within ten years before the action was brought. 
The presumption ot payment did not arise in this case. 


Per Curiam. Judgment affirmed. 


STANMIRE vs. POWELL. 


A grant, founded on an entry. made on Jand subject to entry, cannot be col 
laterally impeached, for defects in the entry, or irregularity in any pre- 
liminary proceeding. 

But when the law forbids the entry of the vacant land, in @ particular tract 
of country, a grant for a part of such land is absolutely void; and that 
may de shown in ejectment. 

The General Assembly, in 1849, passed the following resolution: Resolved, 
That the Secretary of State be, and he is hereby authorized and require, 
to issue to Ailsey Medlin, or her heirs or assigns, for the services of he 
father, &c.; or his heirs or assigns, a grant or grants, for a quantity of 
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land, not exceeding 640 acres, to be located in one bedy, or in quarter sec- 
tions of not less than 160 acres, on any of the lands of this State, now sub- 
ject to entry by law; said grant or grants to be issued on the application 
of the said Ailsey Medlin, her heirs or assigns, as she or they may prefer ia 
one or four grants. 2 that the said warrant or warrants shall or may be 
laid, 80 as to include any lands now belonging to the State, for which the 
State is not bound for title; provided that this act does not extend to any 
of the Swamp lands in this State. The grant under this resolution issued 
for land lymg in the Cherokee Country. 

Held, that the grant was void, having issued for land lying in the Cherokee 
Country, where the lands are prohibited from entry by the general law, 
and where, indeed, no entry taker’s office is established. 


The cases of Avery v. Strother, Conf. Rep. 434, Strother 
v. Cathey, 1 Mur. 102 and University v. Sawyer, 2 Hay. 
98, cited and approved. 

Appeal from the Superior Court of Law of Cher 
County, at the Fall Term 1851, his Honor J nee Serre 
presiding. 


RurrinC. J. The premises lie in Cherokee County, and 
contain 140 acres. The lessor of the plaintiff claims title 
in the following manner: The General Assembly of 1848 
passed a Resolution, which was ratified on the 26th of Jan- 
uary 1849, in these words: 1. “ Resolved, that the Secre- 
tary of State be, and he is hereby authorised and required 
to issue to Ailsey Medlin, for the services of her father, Ben- 
jamin Schoolfield, in the continental line of the State in 
the war of the Revolution, or her heirs or assignee, a grant 
or grants, for a quantity of land not exceeding 640 acres; 
to be located in one body, or in quarter sections of not less 
than 160 acres, on any of the lands of this State, now sub- 
ject to entry by law; said grant or grants to be issued on 
the application of the said Ailsey Medlin, her heirs, or 
assignee, as she or they may prefer, in one or four grants : 
2. That the said warrant or warrants shall or may be laid, 
so as to include any lands now belonging to the State, for 


which the State is ee provided, that this 
Vow. 13. 





Stanmire e Powell. 








act does not extend to any of the swamp lands of this State.” 
On the 25th of September 1849 a grant for tne premises 
was issued to the lessor of the plaintiff, wherein is recited 
the above resolution in favor of Ailsey Medlin, and that 
Stanmire ‘s her assignee, and the land is described as lying 
in Cherokee County, by metes and bounds, set forth in the 
patent and in the plat annexed thereto, and the quantity 
stated to be 640 acres. 

The defendants admitted themselves into possession of 
400 acres, part of the land granted to the lessor of the plain- 
tiff, and they claimed title thereto as follows: It is tract 
No. 71, in district 6, of the Cherokee lands, surveyed for 
the State for sale on the 20th of May 1837, and was pur- 
chased from the Commissioners, Samuel F. Patterson and 
Charles L. Hinton, at the sales of the Cherokee lands on the 
2nd of November 1838, at the price of eight thousand dol- 
Jars, by the defendant John A. Powell; who then paid one 
thousand dollars of the purchase money, and gave his bond 
for the residue, according to the Statute. He took from 
the Commissioners a certificate of his purchase, endorsed on 
the survey, describing the land, and in 1841 he paid into 
the treasury the sum of $400, in part of his bond. Immedi- 
ately on his purchase he entered into possession of the land, 
and he, and the other defendants under him, have been in 
possession of that parish ever since, claiming it under the 
purchase. By consent a verdict was taken for the planntiff, 
subject to the opinion of the Court on the foregoing facts. 
Afterwards, his Honor being of opinion with the defendants, 
set the verdict aside, and, according to the agreement, gave 
judgment of nonsuit, but allowed the plaintiff an appeal. 


No counsel on either side. 


Rurrix, C.J, The question is, as to the validity of the 
grant to the lessor of the plaintiff. It is settled in this 
State, that a grant, founded on an entry made, where vacant 
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‘land is subject to appropriation, by entry, cannot be col- 
laterally impeached fur defects in the entry or irregularity 
in any preliminary proceeding. But adistinction is equally 
-well established, that, when the law forbids the entry of the 
vacant land, in aparticular tract of country, a grant for apart 
of such land is absolutely void; and that may be shown in 
ejectment. Thus, entries within the Cherokee 
were forbidden by the acts of 1778 and 1788, and, conse- 
‘quently, the grants were held to bevoid. Avery v. Strother 
Conf. Rep. 434. Strother v. Cathey,1 Murp. 102. So, 
the confiscated lands were grantable only on sales by the 
commissioners, certified to the officers of State; and, 
therefore, anentry and grant theredf was held.void in a 
suit for the land. University v.'Sawyer, 2 Hay. 98, In 
these instances, the subjects, if one may so speak, were not 
within the jurisdiction or capacity of the executive officers ; 
who were held to have transcended their powers in issuing 
the grants As the entry Jaws were never extended to the 
lands‘in Cherokee, but, by the acts of 1783, 1819, and 1836, 
the entry of those lands was forbidden, and other modes 
provided for the disposition of them by public sales by 
commissioners, the counsel for the plaintiff admitted, that 
this grant would be void by the general law, and relied on 
the resolution of 1848, as the authority for the location in 
Cherokee, and, therefore, as sustaining the grant, in this 
proceeding. The resolution is considered to have created 
an exception from the general law in favor of this claim. 
Such an exception is an unusual thing, and not readily 
to be expected; and therefore it ought to appear very 
closely, by unequivocal and express language, or strong 
inference. If it was intended to create this single excep- 
tion, it is singular, that the Cherokee lands should not have 
been expressly mentioned in the resolution. But they 
were not; and it is only from general terms, and by impli- 
cation, the attempt is made te include them: an implica- 
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tion, which, at the best, is uncertain and unsatisfactory. 
It iz clear, they are excluded by the terms of the first clause 
of the resolution, which expressly provides the location, 
“on any of the lands of this State, now subject to entry 
by law,” and shows the actual intention to affirm the gene- 
ral law, respecting these lands, almost as clearly, as if it 
had been said in so many words, that it should not cover 
any part of the Cherokee territory. Against such explicit 
terms in the resolution, it is requisite the subsequent lan- 
guage should be very strong and positive. It is said, how- 
ever, that the second branch of the resolution is sufficient 
to open to this claim, all the land of the State, including 
that in Cherokee, because it allows the location “to include 
any lands now belonging to the State, for which the State 
is not bound for title,” with a proviso that it shall not ex- 
tend to the swamp lands. It is obvious, that the construc- 
tion contended for makes the two clauses of the resolution 
directly contradictory. That is never admissible, if it can 
be avoided ; but it is our duty, if possible, to reconefle the 
different parts with each other: which may be done, in 
this instance, by construing the latter clause, in reference 
to the first, to mean “any such lands ;” that is, lands to 
' which the entry laws had been extended, wheresoever 
situated, which the State was not already bound to convey. 
That would allow some operation to both parts of the reso- 
lution ; while the other view makes one part of the resolu- 
tion repeal another, though the passage of both is but one 
act. It was, however, further contended that the construc- 
tion, claimed for the plaintiff, is fortified by the proviso, 
excluding the swamp lands from the operation of the reso- 
lution: since it implies, that the swamp lands were consid- 
ered to be within the terms of donation, and hence it be- 
came necessary to exclude them expressly ; and, if they 
were Within those terms, so also must the Cherokee lands 
be. The argument is a fair one, when the thing excepted 
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by a proviso might reasonably be supposed to be within 
the words of the enacting part of the legislative act ; and 
it may have much force, when the enactments are in them- 
selves dubious. But it cannot avail much, if anything, 
when it is certain, that the enactment would not of itself 
have embraced the thing excepted, and it is thence apparent, 
that the proviso was superfluous, and inefficient. In such 
a case, the proviso may perplex, but it cannot elucidate. 
It is obvious, upon reading this resolution, that, like most 
private matters in the legislature, this was not well under- 
stood by the draftsman, nor much considered by the mem- 
bers at large. The state of the law respecting the swamp 
lands was not duly looked into ; for, if it had been, it would 
have been seen, that, by the act of 1836, the whole of the 
swamp lands has been vested in the President and Direc- 
tors of the literary fund, with the power and duty to drain, 
sell, and convey them for the best price that could be had, 
as a part of a trust fund for the establishment of common 
schools ; and, therefore, that those lands did not belong to 
the State, in the sense of being hers,.without any obliga- 
tion on her for the title. 'T'he proviso, then, seems to serve 
but little purpose in arriving at the true sense of the reso- 
lution, and leaves it to the considerations already adduced. 
There are, however, others which tend te raise an impli- 
cation against the interpretation urged for the plaintiff. 
By the general law, vacant lands are to be entered with the 
entry taker of the county where they lie, and a warrant is 
to be issued by him to the county surveyor, and hz is to 
make a survey, and plat, and return them to the Secretary 
of State within a prescribed period. Those are sworn, 
and responsible officers, and are required thus to act, as 
the means of preventing frauds on the State, by truly ascer- 
taining the land, which ought to be granted. It should not 
be supposed, that the Legislature meant to dispense with 
those safeguards against imposition ; or that, in this instance, 
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. the land to be granted should not be identified by sworr 
officers on the spot, for the guidance of the officers at the 
seat of government. Yet, that would be so, if the resolu- 
tion extended to land in Cherokee; for, as the entry laws 
never extended to that county, there could be neither an 
entry taker, nor surveyor, qualified to discharge the duties 
belonging to those officers in other counties. The grant 
does not specify by what authority, the person, who made 
the survey, did so ; and it was not easy to conjecture, upon 
what the Secretary proceeded in granting the particular 
land: Upon enquiry at the office, the information was ob- 
tained, that an entry was made with the clerk of the County 
Court, and a warrant issued by him, to a surveyor, who made 
the plat, and then a certificate, given by the State’s agent 
for Cherokee bonds, that the State was not bound for title, 
for any part of the land included in the survey: a point, 
in which it seems that gentlemen was mistaken. But 
the provision in the statute, for the clerk’s acting as entry 
taker, certainly would not create for him the office of entry 
taker pro hoc viee merely, as the act has, plainly, within its 
purview, a vacancy in a pre-existing office of entry taker, 
and intended merely to provide for entries made with him, 
until the vacancy should be filled, which is directed by the 
act to be done at the next term of the County Court, after 
the vacancy. Now, although the first part of the resolu- 
tion merely authorises the Secretary of State to issue a 
grant to Ailsey Medlin, and is silent as to the mode of se- 
lecting, and certifying the particular tract, yet, it seems 
certain, that it was intended those facts should appear in 
the usual modes of entry, warrant, and survey. For, the se- 
cond branch of the resolution clearly denotes that, by saying, 
“ that the warrant or warrants may be laid, &c.” ‘That 
could not be in Cherokee, and thus evinces that, probably, 
the grant was not intended to be for land in Cherokee. 

If, however, that should not be the correct construction 
of the resolution ; and it is, perhaps, proper to say, that, 
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framed as it is, one cannot be certain of it; yet the Court 
is agreed, that the land, claimed by the defendants, was not 
the subject of grant under the resolution, and that the grant 
must be held to be null in this action. The reason, why 
grants for land, taken up as vacant, within the counties to 
which the entry laws extend, cannot be impeached collate- 
rally, is that there is a general authority in the public off- 
cers to issue such grants; and they are, therefore, to be 
taken, as having been rightly issued, unless that matter be 
directly put in issue, in a proceeding to impeach them. 
But, it has already been mentioned, that it is otherwise in 
respect to land, over which the entry laws donot extend, 
or in respect to which, though belonging to the State, and 
within an entry county, some other particular mode of dis- 
position is provided ; because, in these cases, there is either 
total want of power, or an excess of it, in regard to the 
subject matter. The present seems to the Court, to fall 
within the latter class of cases, even if it be admitted, that 
land in Cherokee might have been taken under the resolu- 
tion. For, supposing that the resolution had expressly 
said, that the claim might be located on any land in Chero- 
kee, for which the State was net bound for title, it could 
not have been construed, as a provision in a general 
statute would be, which opened all vacant lands in Cherokee 
to entry, by any citizen. On the contrary, it must be re- 
garded as making a special gift of particular land, or of 
land in a specified condition, and construed as exceptions 
from general rules usually are ; that is, strictly, or, at all 
events, fairly, towards the State and previous claimants 
under her. It is known, that the lands in Cherokee are in 
various states. Much, not fit for cultivation, was not 
surveyed for sal2. Some, which was surveyed, was put up 
at the sales, but not sold for want of bidders. Much was 
sold, and of that some has been surrendered by the purcha- 
sers, or their sureties, and accepted by the State; and 
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some, including that now in controversy, is still held, and 
claimed under the purchasers. It could not have been the 
purpose of the Legislature to give to this person, land 
which she had before sold to another of her citizens, for a 
high price, paid or secured. The bounty, then, must not 
be taken to be of so much Cherokee land generally, but to 
be made in very special terms, confining the right to such 
portions of those lands, if included at all, as the State was 
not previously bound by her contract, and her honor, to 
convey to any other person ; and, therefore, it is incumbent 
on the donee to show that his grant is for land within the 
particular description, or, at all events, it is fatal to it, when 
it appears, that the land is not of that particular descrip- 
tion, but had been purchased, and that the State was justly 
bound to the purchaser for it. 


Per Curiam. Judgment affirmed. 


ANDREW HONEYCUT os. DANIEL FREEMAN. 


In an action for malicious prosecution, where it appeared there wefe circum- 
stances of a suspicious character against the defendant in the prosecution 
which would amount to probable cause, if unexplained, yet if these were 
denied and satisfactorily explained to the prosecutor, before he commenced 
his prosecution, he cannot avail himself of the defence of probable cause. 
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Appeal from the Superior Court of Law of Stanly County, 
at the Spring Term 1851, his Honor Judge Ex.is presiding. 

The action is for malicious prosecution, in having the 
plaintiff arrested on a warrant, and bound over to the Supe- 
rior Court, for stealing growing corn, and was tried on not 
guilty. In support of the issue on the part of the plaintiff, 
he gave evidence, that the crop of corn in question was 
raised by a widow woman by the name of Brooks, on a 
piece of land, for which the present defendant had brought 
an action of ejectment against her, in which he recovered, 
and thereon sued a writ of possession and had the same 
executed in autumn, and about three weeks before the crop 
of corn, being about 200 bushels, was ripe enough to be 
gathered ; that Mrs. Brooks, on being turned out of posses- 
sion, went to reside in a house belonging to the plaintiff, 
about half a mile from his residence, and about two from 
her former residence ; and that when the corn became fit 
to be gathered, she and several of her children, who lived 
with her, went openly and pulled it and hauled it to her 
new residence, and there put it in a crib and locked it up, 
and the plaintiff had nothing to do with the gathering or 
hauling the corn, though he afterwards purchased it: that 
the field of corn was on a public road, much travelled, and 
that Mrs. Brooks and her children pulled it and took it away 
on a Saturday and Sunday, and that, during that time, 
great numbers of people passed the road, going to and return- 
ing from a large religious meeting near the place, and saw 
the persons engaged in pulling and carrying away the corn : 
that Mrs. Brouks made her intention to take the corn pub- 
licly known, and borrowed from the plaintiff his wagon and 
from two other neighbours their horses for the purpose. 
The plaintiff then produced a witness, who deposed, that 
on Monday following he informed the defendant, that Mrs- 
Brooks had taken the corn and had it in her crib, and also 
of the time and manner, and all the circumstances attend- 

Vor, 13. : 41 
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ing it, as above stated, and the defendant and witness went 
to Mrs. Brooks’ and saw the corn there: and that the de- 
fendant, on the same day, went to the house of the plaintiff 
and had a conversation with him respecting the corn, and 
was then informed by the plaintiff, that he had purchased 
it, and claimed it: and that on the succeeding Thursday, 
the defendant obtained the warrant against the plaintiff for 
stealing the corn, had him arrested and bound over ; but at 
Court the defendant made no attempt to prefer an indict- 
ment against the defendant, and he was then discharged. 

On the part of the defendant, evidence was then given, 
that before taking out the warrant, he was advised by an 
Attorney, that the circumstances made the plaintiff guilty 
of larceny in taking the corn; and that he stated the cir- 
cumstances to the Attorney to be as follows: that the corn 
had been gathered and carried away at night in the plain- 
tiff’s wagon, and deposited in a house of the plaintiff in a 
private place ; and that one Austin passed by as Mrs. Brooks 
was gathering it, and she concealed herself: But the de- 
fendant did not state to the Attorney, that, in the conver- 
sation between the plaintiff and the defendant on Monday, 
the former claimed the corn as before mentioned. 

The counsel for the plaintiff insisted, that there was not 
probable cause ; and that from that circumstance and from 
the variance between the facts as known to the defendant 
to exist, and the statement of them made by him to the 
Attorney, malice might be inferred. The counsel for the 
defendant insisted, that there was no variance in that part 
‘of the statement relative to Mrs. Brooks’ hiding, when Aus- 
tin passed by, in as much as that part did not appear to 
be untrue. 

The Court instructed the jury, that if they believed the 
evidence, the circumstances, as in fact existing, and as 
known to the defendant, when he took out the warrant, 
did not amount to probable cause. The question of malice 
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was left to the jury, with directions, that differences between 
the circumstances, as they existed in the defendant’s knowl- 
edge, and as he stated them to the Attorney, might be con- 
sidered by them as evidence tending toshow malice; and 
the attention of the jury was then called to the several 
variances alleged, including that in respect to Mrs. Brooks 
hiding herself. 

The jury found for the plaintiff, and the defendant moved 
for a venire de novo for error in the instructions to the jury; 
which being refused, and judgment given on the verdict, 
the defendant appealed. 


Strange for the plaintiff. 
Mendenhall and J. H- Bryan for the defendant. 


Rurrty, C. J. Upon the point of probab’e cause, there 
can be nodoubt. There was not the least pretence for 
accusing any one of the parties concerned, and much less 
the present plaintiff, with a larceny. The public manner 
of taking the corn, with the general knowledge of the neigh- 
borhood, and the open and distinct avewal to the defen- 
dant of the fact and of a claim ot property in the corn,. 
repelled all presumption of an intention to steal. Several 
answers may be given to the other part of the exception. 
In the first place, there was evidence, on which the jury 
might well have found the representation, that Mrs. Brooks 
hid herself when Austin was passing, was untrue. For, 
when she showed herself gathering the corn, for two days 
to hundreds of passengers along a public highway, and 
made her intentions known to the neighborhood generally, 
it is a natural inference, that she had no motive for con- 
cealing herself from any particular person, and that, in 
truth, she did not conceal herself from that person, Austin, 
for which there is no evidence but the naked declaration 
of the defendant himself, who declined to sustain it by 
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calling Austin. But, secondly, if there had been an over- 
sight on this point at the trial, it would not be a cause for 
disturbing the verdict; because it is totally immaterial, 
since, at most, it would tend to show criminality in Mrs. 
Brooks, and could in no degree affect the plaintiff. It is 
true, the representation to the Attorney, that the corn had 
been secretly taken at night by some one, and carried off 
in the plaintiff’s wagon, and concealed in a private place 
on the plaintiff ’s premises, and was in his possession, might 
have induced a suspicion, that one so soon found in pos- 
session of stolen property had committed the theft or par- 
ticipated in it, without an explanation, as in fact was true 
and as the defendant had at the time been informed, that 
the taking was open and notorious and that the plaintiff 
had nothing to do therewith, but claimed the corn under a 
subsequent purchase. But withsuch an explanation, accord. 
ing to the truth, the suspicion would be altogether dispelled : 
and it is seen at once, that to the enquiry, whether the defen- 
dant maliciously prosecuted the plaintiff for a larceny of 
which he thus knew him to be innocent, it is entirely irrel- 
evant, whether Mrs. Brooks, while gathering the corn, with 
which the plaintiff had nothing todo, did or did not wish 
Austin not to know it. 


Per Curiam. Judgment affirmed. 





RICHARD H. PATE vs. THE GREENVILLE AND ROANOKE RAIL 
ROAD COMPANY. 


When a person undertakes to load a boat with goods, and by his negligence 
the goods are suffered to fall, so as to injure the boat, he is liable for the 
damages to the owner of the boat. 

But where such person did not act as agent of the defendant's in loading the 
boat, but the loading was undertaken and conducted by another person, 
the owner of the goods, the defendants are not liable. 


Appeal from the Superior Court of Law of Northampton 
County, at the Fall Term 1851, his Honor Judge Dicx pre 
siding. 


This was an action of assumpsit, brought by the plain- 
tiff against the defendants, for an injury done to the plain- 
tiff’s boat, and after the whole case had been submitted to 
the jury, the Judge, being of opinion that the plaintiff was 
not entitled to recover upon the evidence, so declared, and 
thereupon the plaintiff submitted to a nonsuit, and appealed. 

The sole evidence was that of one witness, John W. Pugh. 
He deposed, that the Rail Road of the defendants terminated 
at Gaston, where the defendants had a large ware-house, in 
which goods brought on the Rail Road to Gaston were de- 
posited—that he, the witness, was a commission merchant 
and forwarding agent, and resided at Gaston and had resi- 
ded there about twelve years—thar, in November 1849, cer- 
tain goods from the town of Petersburg were brought by the 
defendants on their road to Gaston, and deposited in their 
ware house—that the said goods were marked and directed 
to persons residing on the River above Gaston, and were 
consigned to the witness as the forwarding agent of the 
owners—that he, the witness, employed the manager of the 
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plaintiff’s boat to convey the goods from Gaston up the 
River to the owners, and directed the boatman to come to 
the wharf and take the goods on board of his boat—that the 
ware-house of the defendants was situated on the river bank, 
and a wide platform, connected with the ware-house, exten- 
ded over the water, at a considerable height above the water, 
and was supported by a plank wall, which rose out of the 
water and came up te the edge of the platform—that on this 
platform were erected certain fixtures of iron, to which was 
attached a crane, and that there was a sliog of rope, to the 
ends of which were fastened iron hoops ; into which sling the 
goods were put, by passing the rope around the goods—that 
the hooks were then attached to the crane, and the crane 
was then slung round, so as to move the goods beyond the 
edge of the platform over the water—that the goods were 
then lowered by the working of the iron machinery into the 
boat underneath. The witness further deposed, that he 
went into the ware-house of the defendants, and weighed 
the goods, which had been consigned to him as aforesaid, 
and ordered the slaves of the defendants to remove the goods 
from the ware-house to the platform and let them down into 
the plaintiff’s boat by the crane and sling—that the goods 
consisted of heavy barrels, &c., weighing in all about thir- 
teen hundred pounds—that the slaves were in the process 
of loading the sling and lowering it on the platform, while 
the witness was in the house about fifteen feet from them 
and where he could see the operation of the hands—that the 
iron part of the machinery was defective, and the rope was 
too weak and was unsafe, though heavier freight had been 
let down with it—that the crane was turned off in too much 
hurry by the hands—that, because of the haste and the bad 
working of the machinery, the sling was turned off with a 
sudden fall, the rope broke and the barrels fell on thesboat 
and destroyed it. The witness also stated, that there was 
a stronger and sufficient rope, lying on the platform, which 
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might have been used, but wasnot—that the fixtures afore- 
said were the property of the defendants, and were kept up 
by them to raise produce from boats to be carried on the 
road, and to lower goods, brought on the road into the boats 
on the river. The witness further stated, that the defen- 
dauts always had slaves as hands about the Depot, to assist 
in raising produce from the boats and letting it down into 
the boat, and on this occasion, the witness employed the 
slaves of the defendants, but the defendants never made any 
charge or received any compensation from him for the use 
of the machinery or the hands, in weighing goods con- 
signed to him or lettiag them down into the boats—that he 
took the goods out of the ware-house, weighed them, and 
ordered the slaves of the defendants to l¢t them down into 
the boat, without the knowledge or consent of the defen- 
dants’ agent upon that occasion, but for years he had been 
in the habit of taking goods consigned to him out of the 
defendants’ ware-house, weighing them on the defendants’ 
scales, and lowering them into boats, with the aid of the 
defendants’ slaves and machiuvery, without any objection 
on the part of the defendants or their agent. ‘I'he witness 
further stated, that the boatmen could not see the sling, 
before it was turned off the platform, and it was usual for 
the hands on the platform to give notice to the boatmen, 
before the sling was turned off, but it was not done on this 
occasion. The witness further stated, that when goods 
consigned to him were deposited in boats, he took a receipt 
from the boatmen, and then gave a receipt to the defendants 
for the goods—that he had given no receipt to the defen- 
dauts for these goods. ‘The witness further stated, that 
some time since, a hogshead of tobacco got injured, in rais- 
ing it froma boat, and the President of thecompany, being 
present, said that for any deficiency in the ware-house the 
comp<.o was liable. 
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Moore for the plaiutiff. 
Bragg for the defendants, 


Rurrin, C.J. It was argued for the plaintiff, that either 
as carrier, or ware-house man, the defendant was bound to 
deliver the goods on board the boat, to be taken up the 
river to the owners. But that point is not material to the 
present controversy ; which is for an injury to the plain- 
tiff ’s boat, from unskilfulness, and negligence in loading. 
Suppose the defendant to be thus bound. Yet, that would 
be to the owner, only ; and on request, and, for a refusal, 
the plaintiff could have no action, although damage 
might be done to his boat, in taking in the load, under the 
direction of some one else. The question is, who is the 
author of the injury sustained by the plaintiff? Whether 
bound, or not, to deliver the goods to the owner on board 
of the boat, if the defendant had undestaken to load the 
boat, and by the negligent use of an indifferent rope, the 
goods fell, and did the damage, the plaintiff might have 
had an action. But, in point of fact, the defendant did 
not undertake it. There was no request to the defendant’s 
officers to do so; but, on the contrary, the owner of the 
goods, or, which is the same, the consignee, selected the 
goods, and took them under his own charge in the ware- 
house, and, taking the slaves about the establishment, he 
made them do the work, under his own direction. He 
did not act as the agent of the defendant, it is clear. For 
he had received no authority as agent ; and, certainly, if 
the goods had received damage from falling into the water; 
he could have had no redress against the company for his 
own want of skill or care, about his own goods; nor can 
the present plaintiff. It would be peculiarly hard, if he 
could ; asa sufficient rope was provided, and on the spot, 
by which the goods might have been let down safely, had 
the witness seen fit to use it. The time when the witness 
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usually took, and gave receipts for the goods, makes no 
difference ; the substance is, whether he accepted the goods, 
and took them into his own care, and disposition, and not 
whether he gave a receipt for them. 


Per Curiam. Judgment affirmed, 


CHESLEY DANIEL vs. DAVID 8. WILKERSON. 


It seems, that, although a proposition to compromise, rejected by the other 
party, could not be heard, yet admissions of facts, made by the defendant 
in the conversation with the party proposing the compromise. But there 
can be no doubt, that such admissions are competent evidence, when made 
to one, who informs the deferdant, that he has no authority to compromise. 


Appeal from the Superior Court of Law of Granville 
County, at the Spring Term 1852, his Honor Judge Caup- 
WELL presiding. 

The action is for slanderous words spoken of the plaintiff, 
imputing to him the crime of stealing a hog belonging to 
the defendant ; and was tried on the general issue. On 
the part of the plaintiff, a witness deposed, that the defen- 
dant said to him, the plaintiff had cut the hamstrings of 
several of his hogs, and that one of them was missing: tha; 
he had watched for the buzzards and could see none ; and 
that he believed the plaintiff had killed and éaten the mis. 
sing hog, and he intended to charge him with it as stolen 

Vou. 13. 42 











SUPREME COURT. 





Daniel ¢. Wilkerson. 





property, and put the law in force against him to the ful! 
extent, as he, the plaintiff, was as big a rogue as any negro 
in the county. The witness said, on cross-examination, 
that, in speaking of putting the law in force, he understood 
the defendant to mean, the fence law. On the part of the 
plaintiff, another witness deposed, that the defendant about 
the same time told the witness, that the plaintiff had cut 
the hamstrings of his, the defendants’ hogs, and had done 
worse than that; for, he had cut a piece out of the ham of 
one of them, and he believed the plaintiff had killed and 
eaten it. On the part of the defendant, it was stated in 
defence, that he did not mean to charge the plaintiff with a 
felony, but meant only, that he would proceed against him 
under the statute for keeping an insufficient fence, and 
worrying his hogs that got into the plaintiff’s field ; and in 
support of his defence, the defendant gave in evidence, a 
warrant, which, a few days after speaking of the words, he 
took out against the plaintiff under the fence law. The 
plaintiff then offered to prove by another witness, that, after 
this suit was brought, the defendant stated to the witness, 
that he had charged the plaintiff with stealing his hog, but 
that he did so in a passion,.and was sorry.forit. This was 
objected to for the defendant, on the ground, that the ad- 
mission was made pending a treaty of compromise ‘between 
the parties. On that point, the witness deposed, that he 
had been the plaintiff’s surety for the prosecution of this 
suit, and that the defendant, under the impression, as the 
witness thought, that he was the agent of the plaintiff, ap- 
plied to the witness to have the suit compromised, and that 
the witness immediately informed the defendant, that he 
was not the plaintiff's agent. But the witness further 
stated, that he expressed the opinion to the défendant, that 
jt would be settled, if he would reinstate the plaintiff, by 
paying the costs he had then incurred, and would say, in 
the presence of some of the neighbors, that he was sorry 





SUNE TERM, 1852. 


‘Daniel 0. Wilkerson. 








for what he had said: and thet thereupon the defendant 
stated to the witness, that he was willing to do so; for, that 
in a passion he had charged the plaintiff with stealing a 
-hog, and was sorry for what he had -said: that the witness 
made this known to the plaintiff, and he assented to com- 
-promise on those terms, but the defendant afierwards_re- 
fused. ‘The Court was thereupon of opinion, that, although 
a proposition to compromise, rejected by the other party, 
could not be heard, yet admissions of facts made by the 
defendant ir the conversation with the witness were compe- 
tent evidence, and the witness was allowed to state to the 
jury, that the defendant told him, that in a passion he had 
charged the plaintiff with stealing his hog, and was sorry 
for it. The Court iustructed the jury, that if they believed 
the defendant charged the plaintiff with stealing his hog, 
the plaintiff was entitled to recover, whether the charge 
was made in express terms, or by implication or innendo. 
After a verdict and judgment for the plaintiff, the defen- 


dant appealed. 


E. G. Reade, for the plaintiff. 
J. H. Bryan, for the defendant. 


Rurrin, C.J. Although the cases upon the-question of 
-evidenceare not entirelyin unison, yet in some of them the 
distinction mentioned by his Honor is taken, and, perhaps, 
enough may be:found in:the books to establish the rule to 
be as laid down on the trial, if this had been a distinct ad- 
mission of fact made during a treaty of compromise. be- 
tween the parties or their agents. But the decision of that 
poiut is at present unnecessary, because it does not seem to 
the Court, that this can be fairly treated as an admission 
made upon such an occasion. For the witness said ex- 
pressly, that he was not the plaintiff’s agent, and therefore 
he had no authority to treat for a compromise, and that he 
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distinctly told the defendant so at the outset, It was after 
that, the defendant made the admission as to the nature of 
the charge he had uttered against the plaintiff; and there 
seems to be no ground on which it could be distinguished 
from a similar declaration to any other person, or on any 
other occasion. The witness was not even made by the 
defendant his agent to make a compromise with the plain- 
tiff. He might, indeed, have expected, that tae witness, 
from his good will for the parties and his relation to them, 
would communicate to the plaintiff what had passed, and 
thus pave the way for entering upon a treaty of compro- 
mise. But he certainly did not consider, that the witness 
had authority of any sort in the matter ; for, without hesi- 
tation, he retracted every thing, when informed that the 
piaintiff was willing to make a compromise—not feeling 
bound by anything he had said to the witness, or the wit- 
ness had said to the plaintiff. ‘Ihe case, then, seems to be 
simply this: The defendant, on being sued for slander, in- 
formed his friend what slander he had spoken of the plaintiff, 
and the circumstances under which he had spoken the 
words, and that he then regretted it, and was anxious to have 
it settled. There was no treaty then pending ; nor, indeed, 
any authority to the witness to open one; and therefore 
the rule, as to admissions during a compromise, does not 
apply; but the defendant’s declarations are admissions, 
with liberty to the jury to allow them such weight as to 
them it might seem they ought to carry, trom the circum. 
stances under which they_were made. 

There is noerror in the instructions to the jury. His 
Honor did not use the term inuendo in its technical sense, 
in pleading, but in the popular one of artful hint or insinua- 
tion. Indeed, the use of the word was altogether super. 
fluous, as the charge was direct, if the witnesses were be- 
lieved at all. 


Per Curram. Judgment affirmed. 





‘a Pia 


PELEG W. SPENCER os. FREDERIC S. ROPER AND OTHERS. 


Where a party has been absent seven years, without having been heard of, 
the only presumption arising is, that he w then dead—there is none as to 
the time of his death. Where a precise time is relied upon, it must be 
supported by suffierent evidence before the jury, besides the lapse of seven 
years, since last heard of. 

The case of the State vy. Moore, 11 Ire. 160, cited and approved. 


Appeal from the Superior Court of Law of Hyde County, 
atthe Spring Term 1842, his Honor Judge Serrue presiding. 

The facts in this case were the same as those reported in 
State vy. Moore, 11 Ire. 161: and the only question was, as 
to the time of the death of a party, who had been absent 
seven years and not heard from ; the presumption of death 
should apply. 


Shaw for the plaintiff. 
Donnell for the defendant. 


Nasa, J. When the caseof Peleg Spencer vs. R. Moore, 
and others, was before this Court at June Term 1850, an 
opinion was expressed by the Court, consisting of the same 
members that it now does, upon the question presented in 
this case, 11 Ire. 160. It is true that it was then incidentally 
before us, and the decision of the cause was not made to rest 
upon it. His Honor, the Chief Justice, in delivering the 
opinion of the Court, observes, “the rule as to the presump- 
tion of death, is, that it arises from the absence of the person 
from his domicil, without being heard from for seven years. 
But it seems rather to be the current of the authorities, that 
the presumption is only that the person is then dead, namely 
at the end of the seven years; but that the presumption does 
not extend to the death having occurred at the end, or any 
other particular time within that period, and leaves it to be 
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judged of as a matter of fact according to the circumstances, 
which may tend to satisfy the mind,that it was at an earlier 
or laterday.” So much of the opinion’in: the above case 
iS transferred to this, because what was then but intimated, 
we now express as our confirmed opinion. The cases gov- 
erping this were then examined and referred to; We have 
again examined them, and after full deliberation see no 
cause toalter our opinion. In the case of Doe and Nepean 
5 Ban and’ Ad. 886, the principle was more elaborately ar- 
gued than any wheré else, and there it was Jaid down as 
stated above. The judgment was confirmed in error upon 
an appeal, 2 Mason and Wil. 894. ‘To the doctrine so stated 
Mr Greenleaffa dds his authority, \—Greenleaff’s Ev. Sec. 41. 
See also Best on: presumption, 191. As remarked by the 
Chief Justice in Moore’s ease, the only authority we can find, 
conflicting with the above, is that of Smith v. Knowlton, 11 
New Hampshire R.19F. We do not feel justified upon it 
to depart from the authorities referred to. His Honor laid 
down the rule of law correctly according to the prayer of 
the defendant’s counsel. Where a party has been absent 

seven years, without having been heard of, the only pre- 
sumption arising is that he is then dead, there is none as to 
the time of the death. If it become important to any one 
to establish the precise time of such person’s death, he-must 
do so by evidence of some sort, to be laid before the jury, 
hesides the mere lapse of seven years, since being last heard 
from. This we consider the settled law and it would have 
been so declared in Moore’s case, but for the fact that its 

decision did not require it. 


Per Curiam. Judgment affirmed. 





J. M. WALKER, ADMINISFRATOR, es. ROBERT WALKER. 


There is no rule of law, which direcis, that a consideration is to be inferred 
from the fact of the execution of a sealed instrament. A deed is valid with- 
out a consideration, and therefore the law makes no inference, one way or 
the other, as to the consideration. 

To rebut the presumption of the payment of @ bond, the defendant proved 
that the defendant said to the holder, “If you will prove that it is my 
handwrite, and isa just note, I will pay it.” Held, that the plaintiff was’ 
bound te show, not only the execution of the note, but also its justness, as, 
for instance, what it was given for, the circumstances, under which it was 
given, &c., so as to show that it was not obtained by fraud or surprise &<., 
and was in fact “ a just note.” 


Appeal from the Superjor Court of Law of Rockingham 
County, at the Spring Term 1852, his. Honor Judge Caxp- 
WELL presiding. 

This is an action of debt on a single bill for forty dollars, 
and was tried on non est factum, payment at and after the 
day. On the trial it appeared, that it had been executed 
in 1830 to the intestate of the plaiutiff, payable one day 
after date: That the defendant had always been able to 
pay the amount: That it was presented to him in 1846, 
and payment demanded: That he denied its execution sev- 
eral times, but at last said to the holder, if you will prove 
that it is my hand write, and is a just note, I will pay it. 
Two witnesses deposed, that the signature and the body of 
it was in the defendant’s proper handwriting. 

The defendant’s Counsel moved the Court to charge the 
jury, that the plaintiff ought to prove, that the said note had 
not been paid. The Court declined so tocharge ; and told 
the jury, if the defendant promised to pay the note in ques- 
tion, if it were proved to be in his handwriting anda just 
note; and they were satisfied from the testimony, that it 
was in the handwriting of the defendant, it was sufficient 
to remove the presumption of payment: That, where the 
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execution of a sealed instrument was proved, the law infer- 
red that it was just, and founded upon a just consideration. 
The jury returned a verdict for the plaintiff. Rule for a 
venire de novo, because of misdirection. Rule discharged. 
Judgment; and the defendant appealed to the Supreme 
Court. 


Miller and Gilmer for the plaintiff. 
No Counsel for the defendant. 


Pearson, J. His honor charged, “that where the exe- 
cution of a sealed instrument was proved, the law inferred 
that it was just, and founded upon a just consideration.” 
In this, there is error. 

We are not aware of any rule of law, by which a consi- 
deration is inferred from the fact of the execution of a 
sealed instrument. No consideration is necessary, in order 
to give validity toa deed. It derives its efficacy from the 
solemnity of its execution—the acts of sealing and delivery , 
not upon the idea, that the seal imports a consideration, but 
because it is his solemn act and deed, and is therefore obli- 
gatory. No consideration being necessary to give validity 
to a deed, it follows, that the Jaw does not, from the fact of 
execution, make any inference one way or the other in re- 
ference to aconsideration. A misapprehension of this sub- 
ject may have arisen from the fact, that, in deeds of con- 
veyance, operating under the statute of uses, either a valu- 
able or a good consideration is necessary, in order to raise 
the use. But the general rule is, a deed is valid without a 
consideration. A voluntary bond for money, executed toa 
stranger, and professing, on its face, to be without consid- 
eration, and for mere friendship, is binding. 

Another view may be taken of the case. The defendant 
annexed to the promise, which is relied on to rebut the pre- 
sumption of payment, two conditions precedent. First, 
Proof of his handwriting. Secondly, Proof of its being a 
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just note. But his Honor put the case tothe jury in such 
a way, as entirely to exclude the second condition and de- 
prive the defendant of all benefit from it. He had as much 
right to the benefit of the second condition, as of the first, 
and might well insist upon proof of the justness of the note ; 
as, for instance, that it should be proven, what it was giver 
for, the circumstances under which it was given, &c., so as 
to show that it was not obtained by fraud or surprise, and 
was in fact a “just note.” The promise is expressed in 
these words, “I will pay it, if you will prove that it is my 
handwriting, and is a just note.’ By a proper construc- 
tion, the latter condition may have reference to the present, 
as well as the past. If so, the defendant had a right to in- 
sist, no! only upon proof, that the note was just in its in- 
ception, but continued to be just—that is, had not been paid. 
The matter will then stand thus: although the note was 
duly executed, the law presumes, that it has been paid ; and 
at the same time, according to the charge, the law, from 
proof of its execution, infers, that it is just—that is, has not 
been paid; which inference is inconsistent and repugnant. 
This question of construction is not adverted to by his 
Honor, although it is presented by the exceptions. But it 
is said, according to this construction, the promise amounts 
to nothing. That may be so; and if so, it only shows, that 
the defendant was cautious, and was careful to require proof 
sufficient to rebut the presumption of payment, which the 
Jaw made in his favor. 


Per Curiam. A veniresde novo awarded. 


Vou, 13. 43 





THE STATE os. JOSIAH IVES. 


An indietment for receiving stolen goods must aver from whom the stolew 
goods were received, so as to show that he received them from the princi- 
pal felon. If received from any other person, the statute does not apply, 

The cases of the State v. Groff, 1 Murp. 270, State v. Good, 1 Hawks 468, 
and State v. Duucaa, 6 Ire. 93, cited and approved. 


Appeal from the Superior Court of Law of Currituck 
county, at the Fall Term, 1851, his Honor Judge Serrie 
presiding. 

The defendant was indicted for receiving stolen gouds ; 
and was convicted upon the following counts in the bill of 
indictment : 

Sth count. And the jurors, &c., do further present, that 
the said Josiah Ives, afterwards, to wit: on the lst day of 
February, A. D. 1851, in the county aforesaid, with force 
and arms, one bale of cotton, of the value of ten shillings, 
and one barrel of tar, of the value of six shillings, of the 
goods and chattels of said Caleb T. Sawyer, before then 
feloniously stolen, taken and carried away, feloniously did. 
receive and hire, he, the said Josiah Ives, then and there 
well knowing the said goojs and chattels to have been 
feloniously stolen, taken and carried away, contrary to the 
form of the statute in such cases made and provided, and 
against the peace and dignity of the State. 

6th count. And the jurors, &c., do farther present, that, 
at and ia the county aforesaid, on the Ist day of March, 
1851, certain goods and chattels, to wit: one bale of cot- 
ton, of the value of ten shillings, and one barrel of tar; of 
the value of six shillings, of the goods and chattels of 
Caleb T, Sawyer, felonicusly were stolen, taken and car- 
ried away, by some person to the jurors unknown; and 
that the said Josiah {ves, afterwards, to wit: on the 2d day 
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of March, 1851, in’ the county aforesaid, the said bale of 
cotton, and the said barrel of tar, feloniously did have ahd 
receive, he, the said’ Josiah Ives, on the day and year last 
aforesaid, in the county aforesaid, well knowing the said 
bale of cotton, and the said barrel of tar, to have been 
theretofore feloniously stolen, takem and carried away, con- 
trary to the form of the statute in such case, made ‘and pro= 
vided, and against the peace and dignity of the State. 

There was a motion in arrest of judgment, which was 
overruled. Judgment against the defendant, from whielr 
he appealed to the Supreme Court. 


Attorney General, for the State. 
Meath and Ehringhaus, for the defendant.. 


Pzarson, J. Vhe defendant was convicted upon the 
fifth and sixth counts in the bill of indictment; and the 
case is here upon a motion in arrest of judgment. The 
fifth count was abandoned by the Attorney General ; and 
the question is, upon the sixth count. 

A receiver of stolen goods is nade an accessory by the 
statute of Ann; and it.is provided, by another section of 
that statute, that, if the principal felon escapes, and is not 
amenable to the process of the law, then such accessory: 
may be indicted, as'tor a.misdemeanor. This statute was 
so construed as to require, in the indictment for a misde+ 
ineanor, an averment that the principal felon was not 
amenable to the process of the law. Foster, 373. @ur 
statute, Rev. Stat. ch. 34, sec. 53 and 54, is taken from the 
statute of Ann, and has received a similar construction, 
Groff’s case, 1 Mur. 270, and see the remarks of Henper- 
son, Judge, in Good’s case, 1 Hawks, 463 

The objection taken to the indictment, is, the absence 
of an averment, that the principal felon is not amenab!'e ~ 
to the process of the law ; and it is insisted, that, as the 
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principal felon is alleged to be some person to the jurors 
unknown, it could not be averred that he had “escaped 
and eluded the process of the law,” in the words used by 
our statate, and it was urged, that the statute did not ap- 
ply toa ease of the kind. 

The Attorney-General, in reply, took the position, that 
the averment, that the principal felon was some person to 
the jurors unknown, necessarily included, and amounted to 
an averment, that he had escaped and eluded the process 
of the law, so as not to be amenable to justice. This 
would seem to be so; but we give no definite opinion, be- 
cause there is another defect in the count, which is clearly 
fatal. 

After averring, that the cotton and tar had been stolen 
by some person to the jurors unknown, the.indictment pro- 
ceeds: “Afterwards, &c., the said Josiah Ives, the said 
bale of cotton, and the said barrel of tar, feloniously did 
have and receive, well knowing the said bale of cotton and 
barrel of tar, to have been theretofore feloniously stolen,” 
&c. There is no averment, from whom the defendant re- 
ceived the cotton and tar. We cannot imply, that he 
received them from the person who stole them. It may 
be, that he received them from some third person; and this 
question is presented‘ A. steals an article, B. receives it, 
and C. receives it from B. Does the case fall within the 
statute? Wethink not. The statute obviously contem- 
plates a case, where goods are received from the person 
who stole them—he is termed the principal felon. In the 
case put above, A. is the principal felon, B. is his acces- 
sory, but C. is a receiver from a receiver—an accessory of 
an accessory. In fact, it cannot be said, whether A. or B, 
is the principal felon in regard to him. . 

The statute does not provide for such a case. It makes 
the receiver an accessory; and in case the principal is not 
amenable to the process of law, such accessory may be 
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prosecuted as for a misdemeanor. Consequently, it is 
necessary to point out the principal, and the matter is in- 
volved in the doctrine of “ principal and accessory.” This 
and many other omissions are, in England, remedied by the 
statutes, Will. III. and Geo. IL, by which “the act of re- 
ceiving” ‘is made a substantive felony, without reference 
to the person who stole, omthe person from whom the 
goods are received. Under those statutes, the fifth count, 
which the Attorney General has properly abandoned, would 
be good: for, the offence is to “receive and have ” stolen 
goods. We have not adopted those statutes. Of course 
the decisions and forms in the modern English books can- 
not aid us. Duncan’s case, 6 Ired. 98, presents another 
instance, to provide for which we have no statute. 


Per Curiam, Judgment below reversed, and judgment 
arrested. 


THE STATE os. JOHN MASON. 


In an indictment, under the Stat. 1846-7, ch. 7, for injury to a dwelling 
house, of which a lessee, his term yet unexpired, has the actual possession, 
the indictment, if it can li¢ at all, must state the property to be in the 
lessee. 

But the act does not embrace the case of destruction or damage to buildings 
&e., by the owner himself, and ia law the lessee is the owner, during the 
continuance of his term. 
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Appeal from the Superior Court of Law of Stanly 
County, at the. Spring Term, 1852, his Honor Judge Extis 
presididing. 

The indictment is for defacing and injuring.a dwelling 
house.of Joshua Hearnes, contrary to the statute. The 
evidence was, that one Bowers leased the house froin 
Hearnes for a time, and enteged into possession; and when 
the term was about to expire and Bowers to leave the pre- 
mises, he took up the flooring plank to carry it away ; and 
at his request the defendant assisted him, knowing that 
Bowers was the tenant of Hearne. The counsel for the 
defendant moved the Court to instruct the jury, that he was 
not guilty,,because Bowers occupied the premises as tenant: 
But the presiding Judge was .of opinion, that the act of 
1846, ch. 70, was intended to prevent injuries to the free- 
hold, and directed the jury upon the evidence:to find the 


defendant guilty; and after conviction and sentence the 
defendant appealed. 


Attorney General for the State. 
Mendenhall and J. H. Bryan for the defendant. 


Rurriy, C.J. In indictments for injuries to property: 
it is necessary to lay the property truly, and a variance in 
that respect is fatal. And where the injury is alleged to be 
to a dwelling house, as in burglary or arson at common law, 
it is always laid as the dwelling house of a lessee, who is 
actually in possession, and not of the reversioner. For that 
reason this indictment could not be.sustained, if any could ; 
for, there is no ground, on which, under this statute, there 
could be a departure from the usual mode of laying the 
property in the lessee and occupier. But, in truth, the facts 
would not support an indictment in any form; because, in - 
the opinion of the Court, the case is not within the act, 
‘For, although it protects houses and enclosures from des- 
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truction or mjury, yet ‘necessarily an exception is to be 
implied, when the destruction or damage is by the owner. 
The act has in view the preservation of his estate and in. 
terest, and, therefore, has no purpose to restrain the owner's 
power over his property. The question is, who is the 
owner within the meaning ot thelaw. His Honor supposed, 
‘that the object was'to prevent injuries to the freehold merely . 
.and, hence, that it made wilful destruction by a tenant crimi- 
nal. But that construction cannot be admitted ; for, it is.nei- 
ther consistent with the words nor the purposes of the act, as 
is obvious from the consideration, that it would makeit crime 
in a lessce for along term to “remove a fence” between 
two fields, while, on the other hand, it would allow the 
landlord of such a lessee wilfully and maliciously to ull 
down with impunity the dwelling house on the premises, 
occupied by the tenant: which would be absurd. The act 
therefore, renders criminal wilful injuries .by .one person on 
the houses or enclosures of another person ; .and there.is no 
reason, why, in this case, as in others, the property is not to 
be deemed in him, who is at the time in the rightful pos- 
-session. If it had.been intended to embrace the acts of 
wilful waste by a tenant, there would have been.express 
words:to take in the case-where the premises arein the pos- 
session of the offender, as well as in that of another person ; 
-as.in the modern English Statute, making it criminal to 
burn certain houses with an intent to defraud. or injure any 
other person, whether in the possession of the accused or 
of another. Without some such provision, this act does not 
extend to waste by a tenant; and if he would not be-guilty, 
“neither can one who acts with him, by-his directions. 


‘Per Curiam. -Judgment reversed,-and venire de novo. 











SUPREME COURT. 


DEN ON THE DEMISE OF JOHN L. FLORA vs. SAMUEL 8. 
WILSON. 


A. devised the premises in dispute, as follows. “I lend the tract of land I 
now live on unto my wife, during the time she remains a widow.” Hz 
also lends her certain slaves. ‘‘Immediately after the marriage of my 
widow, or directly after the death of my wife, Polly, I give all the before 
mentioned estates, within doors and without, to my loving wite’s heirs, by 
consanguinity, with the exception of Elizabeth McPherson, and J give and 
bequeath to her one dollar.” The testator died in May 1837, bis will wae 
proved in the same month, when she dissented. In the August following, 
she intermarried with Andrew Flora, and shortly afterwards was deliver- 
ed of a child, of which she was pregnant at the death of the testator. 
The child lived about six months and died, and within a few months after 
the death of that child, she had by Flora a child, the iessor of the plaintiff. 
The testator’s wife had five brothers and sisters, who were living when the 
testator made his will, and when he died. The defendant is the heir, ex 
parte paterna, of the testator’s posthumous child, who was the heir of the 
testator. Held, first, that the ‘essor of the plaintiff could not claim as 
heir of the deceased child, Secause it did not appear that be was born 
within ten months after the death of such child, and because, even if so 
born, be was only an heir ex parte materna, and therefore was not entitled 
to the land, derived to the child, either by descent or devise, from its father, 
Held, further, that on marriage of the widow, the land vested absolutely in 
the child, and upon its death descended to its heirs ex parte paterna. 

Even if the devise were contingent at first, still the lessor of the plaintiff 
cannot take as one of the remainder men, because the particular estate of 
the mother, whetherdetermined by her dissent to the will, or by her mar- 
riage, did not ccntinue to his birth, and consequently his contingent estate 
would have been defeated. 

The case of Watkins v. Flora, 8 Ire. 374, cited and approved. 


Appeal from the Superior Court of Law of Currituck 
County, at the Spring Term 1851, his Honor Judge Dre« 
presiding. 

Henry Bright devised the premises as follows: “I lend 
the tract of land I now live on, unto my wife, during the 
time she remains my widow. I also lend negro woman 
Clary and child, Pleasant, Major, Sylvester, Ann, and 
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Amanda, to my wife Polly, as long as she lives my widow. 
Immediately after the marriage of my widow, or directly 
after the death of my wife Polly, I give all the before men- 
tioned estates, within doors and without, to my loving wife 
Polly’s heirs by consanguinity, with the exception of Eliza- 
beth McPherson ; and I give and bequeath to her one dollar.” 
The testator died on the 15th of May 1837, and his will was 
proved on the fourth Monday of that month, and his widow 
then dissented from it; and in August following she ipter- 
married with one Andrew Flora, and shortly afterwards she 
was delivered of a child, of which she was pregnant at the 
death of the testator and the making of his will. The child 
lived about six months and died, and was the first child the 
testator or his wife had. Within a few months after the 
death of that child, Flora and wife had issue another child, 
the lessor of the plaintiff. Elizabeth McPherson and four 
other persons were the brothers and sisters of the testator’s 
wife, who were living when he made his will and died. The 
defendant is the heir ex parte paterna of the testatér’s pos- 
thumous child, who was the heir of the testator. Under 
the instructions of the Court, that the lessor of the plaintiff 
was entitled to the premises, the jury found for the plaintiff, 
and after judgment the defendant appealed. 


Smith and Jordan tor the plaintiff. 
Heath for the defendant. 
@ 


Rurrix, C. J. The Court hitherto decided on this will, 
that Bright’s posthumous child took the premises under the 
description of “ Polly’s heirs by consanguinity,” as between 
him and his mother’s brothers and sisters. Watkinsv. Flora, 
8 Ired. 374. It now appears, that she had another child by 
her second marriage, who is the lessor of the plaintiff, and 
is stated to have been born a few months after the death of 
her child by the first marriage ; and it was held by his Honor, 

Vor. 13, 44 
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that he isentitled to the premises. It does not appear, how 
it was supposed the lessor of the plaintiff derived title— 
whether, as the heir of his haif brother, or as a purchaser 
under Bright’s will, within the description, “ Polly’s heirs 
by consanguinity.” The Court, however, is of opinion, that 
he cannot claim in either way, and that the premises belong 
to the defendant. 

The premises could not descend to the plaintiff, unless 
he was born within ten months after the death of his half 
brother, according to the seventh rule of descent; and, of 
course, it lies on him to show his birth to have been within 
the period prescribed: which the Court, probably, would 
not be at liberty to inter from the vague statement, that he 
was born “within a few months” after the death of the 
other. But the fourth rule of descent clearly excludes the 
lessor of the plaintiff from claiming by descent from his half 
brother, as the latter derived the premises from his father by 
descent or devise, and therefore they descended from him 
to his heirs, who were of the blood of the father. Suppo- 
sing the premises, then, to have vested in Bright’s child, 
the defendant is entitled to them. 

Nor can the lessor of the plaintiff claim under the will, 
as purchaser. It is to be observed, first, that it was clearly 
erroneous to hold, that in that character the lessor of the 
plaintiff was entitled to the whole of the premises; for, 
upon his own argument, that he was an “heir®of Polly,” 
and therefore was entitled, the other child was also entitled 
to a moiety, and that descended to the paternal relations. 
Consequently, the lessor of the plaintiff could, at most, be. 
only entitled to an undivided moiety of the premises, and 
could not maintain this suit without evidence of an actual 
ouster from that part. But the Court is of opinion, that 
the lessor of the plaintiff is not entitled at all under the will. 
The devise is to the wife for her life or widowhood, and after 
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her death, or marriage, in fee to her heirs by consanguinity, 
as purchasers. That was held in the former case; and 
further that the child ventre matris was in rerum natura, 
at the death of the testator, when the will took effect, and 
that he took a vested estate, in exclusion of his uncles and 
aunts, and of all others. But it is said, it was thus laid down 
as between the first child and the uncles and aunts, and not 
to the exclusion of the wife’s second child. The same réa- 
son, however, on which the first child took in exclusion of 
the wife’s collateral relations, made it take in exclusion of 
asecond child; that is, that the gift over was in remainder 
and vested in the child in ventre matris immediately on the 
death of the testator. It is true, it was formerly held in the 
Courts of Westminster, that such a child did not take im- 
mediately under a will, but by way of executory devise. 
But that was overruled in Reeve vy. Long by the House of 
Lords, and the point has been considered as settled ever 
since, as may be seen in 2 Bl. Com. 169, note, and in the 
cases cited in the opinion before given on this wiil. Thi§ 
is elearly not an executory devise, but a case of a plain re~ 
mainder, either vested or contingent, after the death of the 
wife, or after her marriage, ifit should first happen. It was 
treated before as a vested remainder, and the only question 
was, which of two classes of persons took under the descrip- 
tion, who were both in being at the death of the testator. 
If a vested remainder at that time in either set of those 
persons, it necessarily followed, that future issue of the wife 
could not come in, as there is nothing in the will to prevent 
its going into full effect immediately at the death of the tes- 
tator. But suppose it to have been contingent at first: 
still, the iessor of the plaintiff cannot take as one of the re- 
maindermen, because the particular estate of the mother, 
whether determined by her dissent to the will, or by her 
marriage, did not continue to his birth, and, conse-. 
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quently, his contingent remainder would have been defeated. 
In no point of view, therefore, could the plaintiff be entitled ; 
and the judgment must be reversed, and a venire de novo 


awarded. 
Pan Cortam. Judgment accordingly. 


THE STATE vs. F. GODSEY & AL. 


A forcible detainer is not indictable, where the entry was peaceable and 


lawful. 

From the finding of the jury, that the defendant “ unlawfully and with a 
strong hand detained,” it cannot be implied, that the entry was also un- 
lawful. 

The case of State v. Johnson, 1 D. and B., 324, cited and approved. 


Appeal from the Superior Court of Law, of Rockingham 
county, at the Spring Term 1852, his Honor Judge Caup- 


WELL presiding. 


Attorney General for the State. 
Gilmer and Miller for the defendants. 


Pearson, J. The defendant was indicted for a forcible 
entry and detainer at common law. The jury found him 
not guilty of the forcibly entry, but guilty of the forcible 
detainer, as charged. 
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The judgment was arrested, and the Solicitor for the 
State appealed. 

The Attorney General admitted, under the authority of 
State v. Johnson, 1 Dev. and Bat. $24, that a forcible de- 
tainer was not indictable at common law, when the entry 
was peaceable and lawful; but he insisted, that it was ‘in- 
dictable, when the entry was unlawful, although it was 
made in a peaceable manner. 

The question, intended to be made, is not presented. 
The jury have not found, that the entry was unlawful, and 
there is nothing from which it can be implied. It is said, 
that it should be implied from the finding, that he “ unJaw. 
fully and with a strong hand detained.” Non constat ; 
for it may be, that the defendant entered as a tenant at 
will, or for years, or per auter vie, and unlawfully detain- 
ed, and refused to give up possession, after the expiration 
of his estate. Such unlawtul detainer was clearly notan 








indictable offence at common law; because the entry was 
both peaceable and lawful, and the reversioner, if he cans 
not enter peaceably, is put to his action. 


Per Curiam. Judgment affirmed. 





WILLIAM E. FEREBEE ve. WILLIAM R GORDON. 


If the vendor of a slave makes to the vendee, at the time of the sale, an 
affirmation as to the soundness of the slave, which is false within hi* 
knowledge, he is responsible to the vendee in damages. 


Appeal from the Superior Court of Law of Currituck 
county, at the Spring Term 1852, his Honor Judge Bar- 
TLE presiding. 

This was an action on the case for a false and fraudulent 
representation of soundness in the sale of a negro slave. 
Upon the trial, there was evidence given, tending to show 
that the slave in question was unsound at the time of the 
sale, and that the defendant knew it. A witness was call- 
ed, who testified, that she was present when the plaintiff 
purchased the slave: that she heard the plaintiff ask the 
defendant if the slave was sound ; to which he replied, that 
he was, so far as knew: that the p‘aintiff then enquired, 
whether he could warrant him to be sound; that the de- 
tendant said he would not, but the plaintiff must take him 
ashe had taken him. It appeared, that the defendant/had 
purchased the slave two days before at a public sale, made 
by a guardian, who announced, that he would not warrant 
the soundness of the slave, and the purchaser must take 
him at his risk. It also appeared, that the plaintiff was at 
the sale, and bid; and that the slave was not present when 
the plaintiff purchased him. 

The defendant’s counsel contended, that, as the plaintiff 
had purchased the slave at his own risk, the reply of the 
defendant, when asked if the slave was sound, was not 
sufficient to make him responsible, even if the jury should 
believe, that he knew the slave to be unsound, as he had 
not used any artifice to prevent the plaintiff from discover- 
ing the defects of the slave. 
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The Court charged the jury upon this point, that, if the 
defendant had said nothing, he would not have been re- 
sponsible, had he used no artifice to prevent the plaintiff 
from discovering the defects of the said slave; but that, 
as he stated the slave to be sound, so far as he knew him, 
if that statement were false within his knowledge, he was 
responsible for it, as a false and fraudulent representation , 
Verdict for the plaintiff. Motion for a new trial: Motion 
overruled: Judgment: And defendant appealed. 


Heath for the plaintiff. 
Smith for the defendant. 


Nasu, J. The charge of his Honor was entirely cor- 
rect. When an article of personal property is sold with alk 
faults, the doctrine of caveat emptor certainly applies. 
The very object of introducing such a stipulation into. the: 


contract is to put the buyer upon his guard, and.throw 
upon hiza the burthen of examining the article, and guard~ 
ing himself against all frauds, as well those which are 
secret, as those which are apparent. But the rule never 
was adopted to encourage fraud and deceit, or false deal- 
ing between man and man. The principles of the come 
mon law are based on morality—not an abstract or ideal 
morality, but one encouraging and enforcing free dealing 
between man and man. When, therefore, in a contract of 
sale, the vendor affirms that, which he either knows’to be 
false, or does not know to be true, whereby the other party 
sustains a loss, and he acquires again, he is guilty of a 
fraud, for which he is answerable in damages. When, 
therefore, sued for a deceit in the sale of an article, he 
cannot protect himself from responsibility, by showing, 
that the vendee purchased with all faults—if it appear that 
he resorted to any contrivance or artifice to hide the de- 
fect of the article, or made a false representation at the 
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time of the sale. The fraud may exist, either in using 
means to conceal the defect, or in a false representation of 
the condition of the article. The case we are consider- 
ing, states, that there was evidence tending tp show the 
unsoundness of the negro, at the time of the sale, and of 
the defendant’s knowledge of the fact ; and it shows, also, 
the assertion of the defendant, that he was sound so far as 
he knew. The questions, both of unsoundness and the 
scienter, were left by his Honor to the jury, with the direc- 
tion, that if the statement made by the defendant, as 
to the soundness, “was false within his knowledge, 
he was responsible for it, as a false and fraudulent 
representation.” We concur in this opinion, and it is sus- 
tained fully by the case of Schneider 4 Heath, 3 Camp. 505. 
The words of Chief Justice Mansrizcp are strongly appli- 
cable to this case. In the commencement of his opinion, 
he remarks: “ The words are very large to exclude the buyer 
from calling upon the seller for any defect in the thing sold ; 
but if the seller was guilty of any positive fraud in the sale, 
these words will not protect him. ‘There might be such 
fraud, either in a false representatiot, or in using means to 
conceal some defect.” See also, 2 Steph. N. P. 12883—Mil-. 
lish v. Motteux, Pea. N. P. cases 156. 

No error is perceived in his Honor’s charge ; and the 
judgment is affirmed. 


Par Cvuniam. Judgment affirmed. 





WILLIAM SLADE vs. JOSEPH H. ETHERIDGE. 


In ascertaining the boundaries of a grant, when a point is described, as being 
a given distance from a certain other point, a direct line is imphed, unless 
there be something to rebut the implication. 

The circumstance that both points are on the same river has no tendency to 


Appeal from the Superior Court of I.aw of Martin County, 
at the Spring Term, 1852, his Honor Judge Dic« presiding. 

This was an action of trespass guare clausum fregit. 
The plaintiff claimed title under a patent to Slade, which 
patent was bounded on the North by the second line of a 
patent to one Taylor, under which the defendant claimed. 
The last mentioned patent calls to begin at a Gum on Roan- 
oke river, half a mile below Quitsny. The gumcould not 
not be found. 

The plaintiff proved, that, many years since, there was 
a landing called Quitsny, which was on the Bertie side of 
the Roanoke river. He further proved, that persons, cros- 
sing the river at this landing, landed on the Martin side. of 
the river, ata large oak, which stood nearly opposite to the 
landing, which place was also called Quitsny. He further 
proved, that Lewis Bond, an old man, now dead, and who 
was at one time the owner of the land at the oak.on. the 
Martin side, told the witness, that the place where the oak 
stood was called Quitsny. It was also proved, that the oak 
has since been cut down, but the stump is still remaining. 
The defendant then proved, that a sycamore on the bank of 
the river was the termination of the third line of the Taylor 
patent, and the fourth corner of said patent; and he con- 
tended, that the stump aforesaid had not been satisfactorily 
proved to be at Quitsny landing, and prayed the Court to 
instruct the jury, that it was their duty to begin at the sy- 
camore and reverse the lines of the Taylor patent, as the 

Vor, 13. 45 























SUPREME COURT. 
Slade v. Etheridge. 








only means of ascertaining where the true lines of the Taylor 
patent were. The defendant also requested the Court to 
instruct the jury, that, supposing they found Quitsny to be 
at the stump before mentioned, it was their duty to run a 
direct line so as to strike the bank of the river half a mile 
below Quitsny, and in that way to ascertain the beginning 
corner of the ‘T'aylor patent. 

The Court refused the instructions prayed by the defen- 
dant ; but charged the jury, that it was for them to decide, 
whether the plaintiff had laid before them sufficient evidence 
to satisfy them, that the stump aforesaid was at the place 
called Quitsny in the Taylor patent; and if it was proved, 
that the stump was on the margin or bank of the river— 
then, as the last call of the Taylor patent was from the sy- 
camore down the river to the first station, it was their duty 
to follow the margin of the river from the stump half a mile 
down the river, in order to ascertain’ where the gum, ‘the 
beginning corner of the Taylor patent, had stood. 

Verdict forthe plaintiff. Rule foranewtrial. Rule dis- 
charged. Judgment; and the defendant appealed to the 


Supreme Court. 

Moore and Biggs for the plaintiff. 

Winston, Jr. and Rodman for the defendant. 

Pearson, J: The case turned upon the location of the 
beginning corner of the grant to Taylor. The grant begins 
ata gumon Roanoke river, half a mile below Quitsny ; 
and the third call is for a sycamore on the bank of the river, 
thence down the river to the beginning. It was proved, 
that a black oak stump on the bank of the river was at a 
landing, and was the place called “ Quitsny.” The gum 
could not be found. 

The defendant’s counsel requested the Court to instruct 
the jury, that “it was their duty to run a direct line, soas 
to strike the bank of the river half a mile below the stump, 
and in that way ascertain the location of the gum, or begin- 


ning corner.” 
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The Court refused so to charge, but instructed the jury, 
<< that, as the last call of the Taylor grant was from the sy- 
camore down the river to the first station, it was their duty 
to follow the margin of the river from the stump half a 
mile down the river, in order to ascertain where the begin-- 
ning corner had stood.” 

In this there is error. Whena point is described as being a 
given distance from a certain other point, a direct line is 
implied, unless there be something to rebut the implication. 
We are not able to perceive how the fact, that the stump, 
in this case, stood on the river, and the gum also stood on 
the river, a half a mile below, has any tendeney to show, 
that a direct course is not to be adopted. If one is travel- 
ling by water, and asks the distanee to a certain place, also 
on the water, we are apt to tell him, according to the course 
of the stream. Ifhe is travelling by land, we are apt to tell 
him the distance according te the course of the roads., But 
Surveyors and Mathematicians speak of distances according 
to straight lines, and are always so to be understood, unless 
there is something to show to the contrary. 

His Honor was of opinion, that the last vall, being from 
a sycamore on the river, down the river to the beginning, 
justified a departure from a direct line. That is true, in re- 
ference to the last or “elosing line” of the grant ; but it has 
no bearing on the line from the stump to the gum. This 
latter line constitutes no part of the boundary, but is merely 
given to fix the location of the beginning corner; so the 
closing line has nothing to do with it. 


Pea Curiam. Judgment reversed. 





BUSHROD W. SELL, vs WILLIAM D. JEFFREYS. 


A warranty of the soundness of a slave inclades in it a stipulation, that 
there is no defect in an eye, so as to make it unfit for ordinary purposes, 
and, therefore, if the slave is near sighted, there is a breach of the was- 
ranty. 

Rorrm, C. J. dissent. 

The case of Simpson v. McKay, 12 Ire. 142, cited and approved. 


Appeal from the Superior Court of Law of Wake county, 
at the Special Term, in June 1851, of Wake Superior 
Court of Law, his Honor Judge Extts presiding. 

This was an action of assumpsit, upon the warranty of a 
female slave to be “sound and healthy.” The plaintiff 
contended, that the slave was defeetive in her vision. The 
proof tended to shew, that it was a case ot near-sightedness, 


and the Court was asked to instruct the jury, that, if that 
was the defect complained of, it was not a case covered 
by the terms of the warranty. The Court declined to give 
this instruction, and told the jury, that, although it was a 
case of near sightedness, if they believed from the evi- 
denee, that the slave was thereby rendered incapable to 
perform the common and ordinary business in the house or 
field, which slaves are taught and expected to perform and 
are usually required of them, the defect was an unsound- 
ness, and the plaintiff was entitled to recover damages, &c. 
The jury returned a verdict for the plaintiff, and from the 
judgment thereon the defendant appealed. 


Busbee and G. W. Haywood for the plaintiff. 
Miller, B. F. Moore and McRae for the defendant. 


Pearson, J. The plaintiff paid a sound (fair) price for 
the slave, and the jury find, that, by reason of a defect in 
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her eye-sight, she was unfitted for the services ordinarily 
expected of slaves. The plaintiff further endeavored to 
protect himself by requiring a warranty, in which, not 
merely one word, which 1s, usually considered sufficient, 
but two words, “ sound and healthy,” are used, for the pur- 
pose of binding the defendant, and pretecting the plaintiff 
from loss. The word “healthy,” in its ordinary acceptation, 
means, free from disease or bodily ailment, or a state of the 
system peculiarly susceptible or liable to disease or bodily 
ailment. The word “sound,” when superadded and con- 
trasted to “healthy,” in its ordinary acceptation, having 
reference to animals, means “whole,” “right,” nothing 
“wrong,” “nothing the matter with it,” “free of any de- 
fect, by which it is unfitted for the services usually per- 
formed by animals of the like kind.’ ‘This definition is 
derived from the decided cases, in which such is held to be 
the meaning of the word in its ordinary acceptation, when 
used in reference to animals. Simpson v. McKay, 12 Ired. 
142, and see many cases cited by Oliphant on horses, law 
library. When used in reference to wood or vegetables, or 
other inanimate substances, “sound” means free of decay 
or rottenness. When used in reference to animals, and 
applied to the mind, it means, that neither from nature or 
disease, or other causes, the mind is incapable of perform- 
ing its ordinary functions.. When applied to the organs of 
seeing, hearing, smelling, &c.. it means, that the organ, 
neither frem nature, disease, or other cause, has any defect, 
which makes it incapable or unfit to perform the services 
ordinarily required of it. A horse, that has had his eyes 
knocked out, and has got weil, is healthy, and free of dis- 
ease or bodily ailment. But can it be said that it is a 
sound horse? He has lost the organ of sight, and is_ less 
fit for service. When applied to the body or outward struc- 
ture of an animal, it means, that there is no malformation, 
and that the structure of the body has undergone no 
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change, either from disease or accident, whereby to render 
it less fit for service. But it does not import, that the 
structure of the body of the animal is perfect and free of 
defect, for there is no model. Who can say what is per- 
fection in the form of a horse? Some are so formed as to 
fit them for speed, with light weight; others for heavy 
burden at a slow pace. Either, put to the service of the 
other, would sink under it. Some are thiek through the 
chest, others thin. Some carry their heads high, others 
are “cur-necked.” Some have high hips, others are droop- 
ed-rumped, cat ham’d, with crooked legs, {indicating an 
easy gate to the rider, and unfitness for harness. Some 
are white, others bay, and so on, through all the varieties 
of forms and color, as if they were so made to suit purcha- 
sers. So, a slave may be tall, orof low statue, or bow- 
légged, or knock-kneed, or stoop-shonldered. In regard to 
these matters, therefore, the rule of eaveat emptor applies, 
and purchasers are to consult their own taste or judgment, 
for there is no model of perfection. But, in regard to an 
organ, the eye, for instance, there is perfection, and if there 
be a defect in it, so as to make it unfit for ordinary purposes, 
the animal is unsound. Near-sightedness, therefore, is an 
unsoundness, because it is a defect in an important organ. 
It may be produced by disease or accident, or by looking 
much at small objects, and may be transmitted from parent 
to child. In regard to this, a distinction was taken, in the 
argument, by Mr. Moore, between a defect caused by dis- 
ease or accident, and one from nature, but the distinction is 
not a sound one. If one sells a blind horse, does it make 
any difference to the purchaser, whether he was born 
blind, or had his eyes knocked out? In this case, where 
the plaintiff bought a female slave, the unsoundness im- 
paired the value to a greater extent, if it was hereditary, 
because it was more likely to fall upon the issue, than if it 
had been caused by accident. But it is said by Mr Moore 
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this negro can see as well as many old negroes, and will it 
be held that a negro is unsound who can’t see as well as.he 
did in the prime of life? Certainly not. When one buys 
an old negro, and takes a warranty of soundness, if the 
eyes of the negro have not been injured by disease or ac- 
cident, and are only impaired by the “wear and tear” of 
age, the purchaser has no right to complain, for the slave 
is sound, in the ordinary acceptation of the word used in 
reference to one of that age, because Courts, jurors, pur- 
chasers, and every one, are presumed to know the laws of 
nature, and contracts are to be construed in reference to 
such knowledge. 


Rurrin, C. J. dissent. Myopia, or shortness of sight, is, 
undoubtedly, an imperfection, or defect; and it may be so 
to such an extent, as to impair the capacity for the usual 
handicrafts, and therefore diminish the value of a slave. 
If this, then, had been an action for a deceit, iu knowingly 


concealing this defect, and the scieuter had been establish- 
ed, the plaintiff ought to reeover; and in that case, the 
price given would be material evidence, as raising’ a pre- 
sumption, that the defect was or was not disclosed, and 
also as arising in the estimate of the damages. But the 
action is not of that kind, but is assumpsit upon a parol 
special contract of warranty, that the slave was “sound 


” 


and healthy ;” and the single question is, whether the slave 
was rendered unhealthy or unsound by the blemish or de- 
fect mentioned, so as to amount to a breach of that con- 
tract. It is not supposed by any one, that it is so in re- 
spect of the term “ healthy.” But it is held to be so within 
the other term, “sound.” To me, however, it appears 
otherwise, and, in the absence of any opinions of medical 
men, I must so hold. There is no model of a perfect eye, 
and there are so many degrees in the power of vision, when 
that organ is in its natural state, as to render it impossible 
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to say, that an eye, not having any disease whatever, is 
“unsound,” because the person may not be able to see as 
far, or objects as small, asto look as intently, and for as 
long a period, as some other persons. It is known, that there 
are more myopic persons, among the more educated and 
refined classes, than in others, and many more among the 
white than the black race, according to their relative num- 
bers. I never knew a white person rendered unfit for the 
offices of life by this defect of vision: at least, not su far 
as not to be within the remedial operation of glasses; and 
I confess it never occurred to me to call such a person un- 
sound, or to consider that defect different from that of a 
failing of the sight from age. In neither case is the sight 
as good as it might be ; but the organ is in its natural con- 
dition, and the subject of no malady whatever. Indeed, 
there is a difference in favor of one having shortness of 
sight, as that diminishes with the person’s age, while the 
decay of vision in an eye once good is seldom, if ever, 
arrested, and gradually increases by the efflux of time 
merely. It must be remembered, that it is not the degree 
of imperfection in the vision, which can constitute it “un- 
soundness ;” for if shortness of sight is unsoundness 
at all, any shortness of sight, less than that of the ma- 
jority of mankind, must amount to it, and the degree of 
it only measures the extent of the unsoundness and the 
damages. It is the extravagance of that proposition, and 
the difficulty of applying it with any reasonable certainty 
and uniformity to persons, and contracts, which makes me 
withhold my assent from it. On the contrary, the safe 
rule seems to me to be, that an animal is to be taken as 
sound of body, each of whose organs is exempt both from 
decay or present disease. 


Per Curiam. Judgment affirmed. 





ELIZABETH WALTERS vs. CLEMENT H. JORDAN AND OTHERS. 


Under our Statute (Rev. Stat. ch 121 sec. 11) barring the claim of an adul- 
teress for dower, “ if she willingly leave her husband and go away and con- 
tinue with her adulterer,” although the wife doth not continually remain 
in adultery with the adalterer, yet ifshe be with him and com mit adultery, 
it isa “‘ continuing” within the Statute ; and, if she once remain with the 
adulterer in adultery, and he afterwards keep her against her will, or if the 
adulterer turn her away, she shall still be said “to continue” with the adul- 
terer, within the Statute. ' 

There may not be any adultery before the wife leaves her husband, nor an 
elopement with the man, with whom she afterwards committed adultery, 
but she is barred by adultery with any person, supervenieat upon her wil- 
lingly leaving her husband. ‘ 

But, in order to support, under this Statate, a bar to the claim of dower, it 
must appear that the wife willingly leit her husband. If driven away by 
him or by his compulsion, the wife does not forfeit her dower. 

It is immaterial whether the adultery was committed before, or after the 
separation. 

Pearson, J. dissent. 


Appeal from the Superior Court of Law of Person County, 
at the Spring Term 1852, his Honor Judge Catvwe tt pre- 
siding. 

This is a petition for dower, and the defendants pleaded in 
bar, that the plaintiff willingly left her husband, and. went 
away and lived in adultery with a certain negro slave, with- 
out any reconciliation. On the trial, evidence was given on 
the part of the defendants, that the husband and wife were 
living apart, and that, a few months after.the separation, he 
filed a bill against her for a divorce fur cause of adultery 
with a certain negro, by whom she became pregnant of a 
child, of which she was afterwards delivered. When the 
copy of the bill was served, it was read to her by the witness, 
who asked her if it was so, and she held up the child and 
said, it would show for itself; whereupon the witness stated, 
he thought it was a negro child, and asked her if it were 
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not; and she replied, that she was not the first white wo 

man that negro had taken in—that, when he first came 
about her, she hated him, but that, after a while, she loved 
him better than any body in the world, and she thought 
he must have given her something ; that the witness then 
said, he did not blame her husband for what he had done ; 
and she replied, she did not blame him for any thing, except 
that he drove her off, before he knew, whether it would be a 
black child or not ; and the witness remarked, that she sup- 
posed he had good reasons to believe it. On the part of the 
defendants, further evidence was given, that the husband 
and wife had been married and lived together several years, 
until about three or four months before the husband’s death ; 
and that, upon the separation, the wife went to the house of 
another person to stay ; and evidence was also given, tend- 
jug to show, as it seemed to the Court, that, after the separ- 
ation, the plaintiff committed adultery with a negro man, 
and that she continued apart from her husband, without 
any reconciliation, until his death, and since that time has 
been a lewd woman. 

On the part of the plaintiff a witness deposed, that, on the 
day of the separation, the husband sent for him, and, as he 
was going to the house, he met the plaintiff coming away 
in tears ; and that, when he got there, the husband told him, 
that he had understood his wife was pregnant by a negro 
man, and he had driven the strumpet off, and she should 
never live with him again. 

The counsel for the defendant moved the Court to instruct 
the jury, that, if the plaintiff co-habited with a negro man 
before the separation, and that came to the husband's knowl- 
edge, and was the cause of the separation, the plaintiff did 
willingly leave her husband, within the meaning of the law, 
and was barred of her dower, although the husband ordered 
heraway. ‘The Court refused to give the instruction as 
prayed for, and told the jury, that, if the husband ordered 
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her away, though for the cause of adultery, she’ could not. 
be considered as willingly leaving her husband, within the 
meaning of the act, and would not be barred of her dower, 
though she had committed adultery. 

The counsel then prayed the Court to instruct the jury, 
that there was evidence that the plaintiff continued with her 
adulterer, after having left her husband. ‘The Court refused 
to give the instruction and told the jury, there was no evi- 
dence, that she continued with her adulterer, within the 
meaning of the law. 

The counsel for the defendant further prayed the Court 
to instruct the jury, that, if the plaintiff was guilty of adul- 
tery, without the sanetion of her husband, the manner of 
her going away from him, whether by or without his orders, 
made no difference ; and also that the mere manner of her 
remaining apart, whether in adultery or not, made no dif- 
ference ; that adultery, without the sanction of the husband, 
was the bar to the plaintiff’s right of dower; and that noth- 
ing removed it but reconciliation. The Court refused to 
give the instructions as prayed, but instructed the jury, that 
the act of separation must be voluntary on the part of the 
wife, and that there must be a remaining away and a con- 
tinuance in repeated acts of adultery, in order to bring the 
case within the meaning of the law; and that a single act 
of adultery with her adulterer, after the separation, was not 
sufficient to bar the plaintiff. 

The jury found the issue for the plaintiff, and after a judg- 
ment and award of the writ, an appeal was allowed to the 
defendants. 


Norwood for the plaintiff. 
E. G Reade for the defendants, 


Rourrty, C. J. Ifthe case depended upon the correct- 
ness of the latter parts of the instructions, the judgment 
would be reversed ; as Lorp Coxe states very explicitly in 
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2 Inst: 435, that albeit the wife doth not continually re- 
main in‘adultery with the adulterer, yet if she be with him 
and commit adultery, it is a tarrying within the statute 13 
Ed. 1, ch. 34, which is re-enacted in Rev. Stat. ch. 121, Sec. 
11; and that, if she once remain with theadulterer in adul- 
tery, and after he keepeth her against her will, or if the 
adulterer turn her away, yet she shall be said morari cum 
adultero, within the Statute. The case of Hetherington v. 
Graham, 6 Bing. 135 is also a clear authority and upon 
sound reason, that there need not be any adultery, before 
the wife leaves the husband, nor any elopement with the 
man, with whom she afterwards commits adultery, but that 
she is barred by adultery with any person, entirely super- 
venient on a separation by mutual consent. ‘There was evi- 
dence, which, in the opinion of the Court, tended to prove 
an act of adultery with a negro after the separation, though 
he is not identified to be the same one, with whom the plain- 
tiff was guilty, while living with her husband ; and that 
case the authorities shew to be within the Statute, provided 
it was also within it, in respect to the cause of her leaving 
her husband and his house. As to that, it seems c'ear upon 
the evidence, and stands admitted in the first part of the in- 
structions prayed, that the husband ordered or drove her 
away. That being so, it appears to the Court, that the plain- 
tiff cannot be said to have willingly left her husband; but 
that, on the contrary, she left him against her will, and by 
his compulsion, and therefore the case is not within the act, 
though she afterwards committed adultery with a new or 
former adulterer. ‘That being so, all the other instructions 
became immaterial, and any error in them ought not to pro- 
duce a reversal of the judgment. 

The words of the act are in the conjunctive, and plain in’ 
themselves ; and in such a case it would seem to be the pro- 
vince of the Court to receive and carry them into execution, 
according to their obvious meaning. Therefore, apparently, 
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the ingredient that the wife should willingly leave her thus- 
band, was in every case essential to the barof the 

by the Statute. But it is yielded, that, as. our Statute is but 
a re-enactment of an ancient one in England, the interpre 
tation put on the original judicially, or by a commentator 
so wary and wise as Lorp Coxe, ought to be authoritative 
as to the construction of ours. Some passages in Lord Coke’s 
reading on the Stat. West. 2 have been relied on to shew, 
that it is not material, whether she left the husband willingly 
or not; and hence it is imferred, that even the compulsion 
of the husband makes no difference. But the passages do 
not seem at all to authorize that inference. They are, that 
“albeit the words be in the disjunctive, yet if the woman 
be taken away, not sponte, but against her will, and after 
consent, and remain with the adulterer, &c., she shall lose 
her dower; for the cause of the bar of her dower is not the 
manner of the going away, but the remaining with the adul. 
terer in avowtry :” and then he states a case, in which a man 
had made a sale and conveyance, by deed, of his wife to 
another man, whereon it was pleaded in bar, toa writ of 
dower, guia recessit a marito suo in vita sua, et vizxit ut 
adultera cum &c.; and upon a demurrer to a replication of 
the husband’s deed, it was adjudged for the defendant. 
Now those two cases are entirely distinct from the present, 
and seem no way analogous to it. In the latter case, there 
was no compulsion on the wife by any one—either the adul- 
terer or the husband. Nothing like it can be implied from 
any part of the pleadings, the deed, or Lord Coke’s state- 
ment. But the contrary is apparent, namely, that the wo- 
man went willingly, for it is stated, just after the passage 
above quoted, and in contrast with it, as a case, in which 
she left sponte, while in the other it was otherwise; the 
words being, “if the wife goeth away”—not by compul- 
sion of her husband, but with her husband’s consent and 
agreement with A. B., and after A. B. commit adultery with 
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her and she remains with him, she shall be barred of her 
dower.” That, therefore, is ouly a case, where both parties 
were willing she should leave, and, in fact, it was as much 
the wife’s act as the husband’s, and was, indeed, the au- 
thority on which that precise position was adjudged in 
Hetherington v. Graham. The defendant’s case seems to 
derive as little support from the other passage. The case 
under Lord Coke’s consideration was obviously that of the 
forcible abduction of a woman, by some cther man, contrary 
alike to her own and her husband’s will, and her consent 
afterwards to live in adultery with her violator ; and it isin 
reference to that case it is said, she loses her dower, for the 
cause of the bar of her dower, is not the manner of the going 
away, but the remaining with the adulterer. That is foun- 
ded on good reason; for the husband was in no manner 
accessory to her dishonor, and she did finally, though not 
at first, consent to it. But it cannot be supposed, that Lord 
Coke would put on the same footing a case, in which a hus- 
band aided in forcing his wife to submit to the violation of her 
person, by one, who took her way against her will, though, 
after her degradation, she mght continue to live with the 
ravisher. Nor can it be more reasonably collected as his 
opinion that, any case of compulsory expulsion of the 
wife by her husband, could possibly be deemed her leaving 
and going away willingly. The two propositions are 
directly contradictory in terms; and no one could suppose 
such a case within the words or meaning of the law, if the 
expulsion were wanton and unprovoked. In such a case, 
the subsequent adultery would be regarded as a natural 
consequence of the husband’s wrong, and he could take no 
benefit from it, nor deprive his wife of any. But, it is said, 
this was nota wrong done to the woman, but it was an act, 
merited by her depravity and baseness, and demanded by 
his honor: and it is true, there, could be no greater injury 
inflicted on the rights or feelings of the husband, than that 
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perpetrated by this woman. But the Court has no right to | 
be wise beyond the Legislature, and make a law for a hard 
case, nor, which is the same thing, bring sach a case 
within a statute, the words of which will cover it, 
and which was made diverso intuitu, The laws must 
be framed, and construed upon general principles, and 
not vary to meet contingencies, not in the contempla- 
tion of the Legislature. Therefore, the construction of 
the act cannot be influenced by .the fact, that the 
husband drove this woman away, by reason, that, commit- 
ting the particular adultery, which was her offence, she de- 
scended to the lowest depths of infamy, more than if it had 
been for any other cause, as drunkeness, profanity, ungov- 
ernable temper, furious passions, and violent assaults, which 
rendered her society an intolerable annoyance, and made 
his life burdensome. Now, for these several acts, a hus- 
band may be more or less excusable, in the eye of morality 
and the law, in refusing to co-habit with his wife, and ex- 
pelling her from his house, so as to have it in quiet to him- 
self and the other members of his family. But thatis not 
the point. It is, on the contrary, very different. By the 
common law, a wife was entitled to dower, though she were 
an adulteress, A statute was thea made, whereby she was 
not deprived of dower, merely by committing adultery, 
but was barred of it, if she williagly left her husband, and 
afterwards lived away from him, and committed adultery. 
Adultery, previous to her elopement or departure, is not 
alluded to in the statute, and cannot control the construc- 
tion. If that had been intended to be a bar, or to affect the 
bar, why did not the statute confine itself at once to adul- 
tery simply? Instead of doing so, the object of the act is 
adultery, subsequent to the willing leaving of the husband. 
It was very fairly argued at first, that the case contemplated 
in the act, was not only that expressly mentioned, in which 
the wile willingly left the hnsband, but that also the un- 
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worthiness of the husband was to be implied. That, how- 
ever, is settled otherwise, and it is held, that if they concur 
in separating, the case is within the act. But no case can 
be found, in which the woman did not leave the husband 
willingly, but did so unwillingly, and, moreover, by the com- 
pulsion of the husband himself, in which it was held against 
the wife, nor is there any dictum to give color to the propo- 
sition. 


Pearson, J. dissent. A wife, detected in adultery, is 
ordered by her husband to leave his premises. She does 
so, and continues to live in adultery. Is her right of dower 
forfeited ? , 

Whenever the wife lives in adultery, separate and apart 
from her husband, without his default, dower is forfeited. 

Adultery is the offence, which causes the forfeiture. 
But it may seem, that to allow an inquiry to be instituted, 
as to the adultery of the wife, in every case, after the death 
of the husband, would tend greatly to disturb the peace of 
families, and lead to very mischievous consequences. 
From motives of policy, therefore, the law-makers deemed 
it wise, to restrict the forfeiture to cases, where the wife 
lived separate and apart from her husband. If the parties 
lived together, it was thought expedient to let the scene 
close, at the death of the husband, and to exclude the heir 
from all inquiry as to the conduct of the wife, which had 
not been complained of by his ancestor. For, supposing 
her guilty, if it was known to the husband, and he con- 
tinued to admit her to his conjugal embraces, he was not 
fit to have the protection of the law: if it was not known 
to him, it would be apt to rest on slight and unsatisfactory 
evidence, and it was wise not to allow an investigation to 
be instituted. 

Where there is a separation without the default of the 
husband, and the wife continues to live in adultery, the 
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manner of the separation is obviously immaterial. This 
construction of the statute is, in my opinion, sustained by 
the reason of the thing, by analogy, and by authority. 

It is said, the terms of the statute confine it to the case of 
a wife, who “ willingly leaves her husband, and goes away 
and continues with her adulterer.” These are the words 
used, The question is, are we to stick literally to the 
words, and consider the statute as providing only for a 
single case, or are we to give it a liberal construction, and 
consider it intended to establish a principle, and as citing 
one instance, merely, out of many included in it? 

Tne greater includes the less. ‘This is an axiom in 
mathematics ; and it is equally true, that, in the construc. 
tion of a statute, where a less offence is denounced, a 
greater offence of a like kind must necessarily be included 
in the denunciation, 

When a wife loses the affection of her husband, and 
elopes with the seducer, an abhorrence of the crime is miti- 
gated, to some extent, by a feeling of pity for the unfortu- 
nate victim of passion. But, when a wife transfers her 
affections to another, and nevertheless continues to live 
with her husband, and receive from him protection and 
support, but is ready at all times to slip away and fly to 
the embraces of another, and then return and pollute the 
ted of one, whom she injures and deceives, our detestation 
of the wretch is unmitigated. Can it be, that a statute, 
which deprives the one of her right to dower, does not 
apply to the case of the other, because the injured husband 
finds himself compelled to order the guilty wretch to leave 
his house, and she goes away and continues in her guilt ? 
Surely, this construction cannot be put on it, without doing 
violence to the intention of the law-makers. It holds out 
a reward to baseness, for, after her detection, it says, “‘add 
baseness to crime, confront your injured husband, refuse to 
go away, so as to make it necessary for him to order you 

Vou. 18, 47 
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to leave, and you are at liberty then to go and continue in 
guilt, and the law protects your right of dower!” 

Under such circumstances, the wife does, in contempla- 
tion of the law, “leave willingly.” She willingly doves 
that, which is the necessary consequence of her own act» 
as much so, as one is said wilfully to burn my house, if he 
sets fire to an adjoining house, the natural and necessary 
consequence of which is to burn mine. It cannot, in such 
a case, be said, that the husband is in default. He does 
only that, which the law allows, expects and requests him 
todo. She causes the separation, and “leaves willingly,” 
to all intents and purposes. 

This construction is sustained by authority. Rev. Stat. 
ch. 39, sec. 2. If a wife separates herself from her hus- 
band, and lives in adultery, it is a cause ‘of divorce from the 
bonds of matrimony. “Separates,” is an active verb, im- 
plies volition on the part of the wife, and is synonymous 
with “willingly leaves.” It is clear, that adultery on the 
part of the wife, while living with the husband, is not a 
cause of divorce from the bonds of matrimony. But if, in 
conseyuence thereof, he drives her away, and she after- 
wards lives in adultery, it is settled to be sufficient cause 
of divorce ; for she has, in contemplation of law, sepa- 
rated herself from her husband. As these statutes are upon 
kindred subjects, there should be a conformity in the con- 
struction ; especially as an eflect of a divorce from the 
bonds of matrimony is the loss of dower. 

This construction is also sustained by the authorities. 
Adaltery is a bar todower, though committed after the hus- 
band and wife have separated by mutual consent. Hether- 
ington v. Graham, 19 Eng. C. L. R. 31. This case is stron- 
ger than the one under consideration. Here the husband 
is ‘in nd default; there, he was, because the wife had 
done no wrong, and he violated his duty to her, by giving 
his consent, that she should live separate from him, where- 
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by she was exposed to temptation. In Coote v, Berty, 12 
Mod. 232, to a plea, that the wife had forteited dower by 
living apart from her husband in adultery, it was replied, 
the husband had, by his deed, consented for her to live in 
adultery. It was held that her dower was forfeited. In 
Paynell’s case, referred to at length in 2 Inst. 434, to a like 
plea in bar of dower, the demandant relied on the fact, that 
the husband had, by deed, delivered over, given and granted 
his wife to Sir William Paynell; it was held she was not 
entitled to dower. The case does not state, whether the 
wife consented to be thus delivered over and transferred to 
another, or that she was consulted in respect to it. The 
inference is, that she had been, guilty of adultery, and in 
those times, when force was more common than fraud, the 
wife had not the impudence, the baseness and did not dare 
to confront her husband, so as to make it necessary for 
him to tell her to leave his premises—she had fled from his 
wrath, and the indignant husband took this mode of getting 
clear of her. 

The Statute uses the words “willingly leave, go away 
and continue with her adulterer.” 

It is remarkable, that these words have not been adhered 
to in any one particular. It was, at one time, insisted that 
the wife must go away with her adulterer. It was deci- 
ded, that it made no difference, whether she went away 
with him, or some one else, or went by herself. 

So it was insisted, that she must contznue with her adul- 
terer. It was decided, that it made no difference, whether 
she continued in adultery with him, or committed the crime 
with another or with divers others. These cases are refer- 
red to in the opinion of C. J. Trnpaxt, in Hetherington v. 
Graham, (he also refers to a case in Britton, whose book 
was published immediately after the framing of the old Stat- 
ute, from a translation of which ours is copied,) “ in which 
no mention is made of a leaving of the husband, either wil- 
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fully or with any particular person, but the plea states only, 
that the wife was living apart from her husband in adul- 
tery.” 

In 2 Ins, 434, Lorp Coxe, commenting upon the words 
in the Statute, sponte g-c., savs, “albeit the words of this 
branch be in the conjunctive, yet if the woman be taken 
away, not sponte, but against her will, and after consent, and 
remain with the adulterer, without being reconciled, &c., she 
shall lose her dower ; for the cause of the bar of her dower is 
not the manner of the going away, but the remaining with the 
adulterer in avowry, &c., that is the bar of the dower. At 
page 436, he says, “the words reliquerit et abierit are not 
of the substance of the bar*of dower, but the adultery and 
the remaining with the adulterer.” 

Compare the case in Coke with the case before us: An 
innocent wife is ravished and by force taken away from 
her home. After the violence, despairing of ever regaining 
her former position, she consents to remain with her ra- 
visher ; yet her dower is forfeited. What becomes of the 
words “sponte,” willingly leave ? 

Do not these authorities sustain the construction, that 
the manner of leaving and going away is not of the sub- 
stance? Ifthe Statute is so construed, as to include a wife 
who is ravished and taken away by force, a fortiori, as 
it seems to me, it must include one, who is guilty of adul- 
tery, and is base enough to make it necessary for the hus- 
band to order her away. 


Per Curram. Judgment affirmed. 
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THE STATE ts. BILL, A SLAVE. 


Under the provisions of the 41st Sec of the 111th Chap. of the Revised Stat - 
utes, the Justice of the Peace, before whom a slave is brought, charged 
with an offence not capital, must decide whether the offence is of such a 
nature as to require a greater punishment than he is authorized to miflict, 
and shall give judgment accordingly. 

In such a case, an appeal is allowed by the act of 1842, ch. 9 see. 1, to the 
County Court, which may decide without a trial by jury. No appeal from 
that Court to the Superior Court is authorized by law. 

When the proceedings of an mferior tribunal are not according to the rules 
of the common law, the aggrieved party is entitled to a certiorari; but 
only to have them reviewed as to matters of law. 

If a party, entitled to an appeal from an inferior to a superior tribural, is 
denied that right, or deprived of it by fraud, or accident, or inability to 
comply with the requirements of the law, he is entitled to have his whole 
case, both as to law and fact, brought up by certiorari, and toa trial de 
novo in the Superior Court. 

The cases of Hawkins v. the County of Randolph, 1 Mur. 118, Atkinson v. 
Foreman, 2 Mur. 55, Wood v. Wood, i Car L. Rep. 513, cited and ap- 
proved. 


Appeal from the Superior Court of Law of Martin County, 
at the February Term 1852, his Honor Judge Dick pre- 
siding. 


Attorney General for the State. 
Biggs and B. F. Moore for the defendant. 


Nasn, J. These proceedings have been instituted under 
the 41st Sec. of the 111th Ch. Rev. Stat. The slave was 
arrested, under a warrant duly issued by a single magis- 
trate. The offence or misdemeanor, charged therein, was 
for being found in the night time, secreted under the bed of 
the prosecutor, and, to evade any charge of a serious na- 
ture, as to his intentions, that he falsely made charges to 
excuse his being there, highly slanderous to the character 
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of a female of the family, ‘The precept was properly return- 
ed, and the magistrate adjudged, that the slave should be 
punished by receiving a number of lashes. From this judg- 
ment, the owner ot Bill appealed to the County Court. 
There, a motion was made, in behalf of the slave, that the 
charge should be tried by a jury. This was refused by the 
Court, and judgment being pronounced upon Bill, his master 
prayed an appeal to the Superior Court, which was allowed. 

In the Superior Court, the presiding Judge dismissed the 
appeal, as having been improvidently granted ; and ordered 
a procedendo to issue to the County Court. A rule was 
then obtained upon the Attorney General, to show cause 
why a certiorari should not issue to bring up the proceed- 
ings; which, upon argument, was refused, and the owner of 
Bill appealed to this Court. 

His Honor committed no error in refusing to issue the 
writ required. There is no doubt, but that it was within 
the Judicial power of the Court, to have ordered a certior- 
ari. Where the proceedings of an inferior tribunal are 
not according to the rules of the common law, a party con- 
ceiving himself aggrieved by its decision is entitled to a cer- 
tiorart ex debito justitie, to bring them up to be reviewed 
in the matter of law, as in other cases, on a writ of error. 
But in such cases the writ is never granted, except for an 
error in law. The allegation on the part of the owner of 
the slave, is, if the law allowed no appeal, in such a case, 
from the County, to the Superior Court, then, from necessity, 
he was entitled to the writ forwhich he asked. That is true 
sub modo. Where an appeal is granted in a proper case, 
from a inferior to an superior tribunal, it takes up the whole 
cause in general, and the trial is de novo. If the party 
complaining has been denied this right where it exists, or 
deprived of it by accident or fraud, or inability to comply 
with the requirements of the law, he may have his whole 
case reviewed by a certiorari, both as to matters of law 
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and fact ; and where the right of appeal is not allowed there, 
the aggrieved party is still entitled to have his case revised 
by a superior tribunal ; but only on points of law. If the 
County Court erred in granting the appeal to the Superior 
Court, the latter tribunal had no jurisdiction over the cause, 
and the appeal was properly dismissed: and if the County 
Court committed no error in those proceedings, and that 
appeared on the record, as shown by the applicants, his 
Honor rightly refused the certiorari. It is necessary then 
to look to the various Statutes regulating proceedings of 
this kind. The acts of our Legislature on the subject of 
slaves, are mostly police regulations. Justice Blackstone, 
in his 4th vol. p. 162, defines public police and economy to 
be the due regulation, and domestic order of the State, 
whereby the individuals of the State, like members of a well 
governed family, are bound to conform their general beha- 
vior to the rules of propriety, good neighborhood and good 
manners. As early as 1741, the Legislature found it neces- 
sary to legislate on this subject, and from time to time, 
down to the present, laws regulating the conduct of slaves 
have been made. It is unnecessary to trace out this legis- 
lation, step by step, but it is gratifying to remark how its 
spirit has kept pace with the progress of the times, and if, on 
our Statute Book, some few acts are retained, which we 
could wish to see abandoned, still, the spirit of our modern 
legislation is to moderate the evils of slavery, and to protect 
the safety, and the rights of the slaves themselves. The 
act of 1741 secured to the slave the right of appeal, through 
his master, from the judgment of a single magistrate to the 
County Court, when tried for the offences therein set forth; 
and that act has several times been re-enacted. In 1783, 
the act was passed, under which the proceedings are had, 
in this case, and it is re-enacted in the revisal of 1836. It 
provides that when any slave shall commit any misdemeanor 
or offence, which is not by law declared capital, and which, 
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in the opinion of the Justice or Justices, before whom such 
offending slave may be carried for examination, shall appear 
to be of so trivial a nature, as not to deserve a greater pun- 
ishment, than by that act a single Justice of the Peace is 
empowered to inflict, such Justice shall and may, &c., and 
proceed to the trial and pass judgment, which shall not ex- 
tend beyond forty lashes; Kev. St. 1836, ch. 111, S. 41; 
but may be as inuch less as shall appear right and proper 
to the Magistrate. Iu the defence, it is said, the words 
used in the act are too vague and indefinite to give any 
jurisdiction to any Court—that it clothes the Magistrate 
with the power to make, and declare the law. . To acertain 
extent it does so, and must do so from the very nature of 
the case, the Jaw was providing against. It was utterly 
impossible to specify, and enumerate all the actions of a 
slave, as a member of society, which would violate the do- 
mestic order of the State, and which, if tolerated, would, 
and must inevitably, lead to higher, and worse offences. 
Without, therefore, making so futile an attempt, it is left to 
the sound discretion of the Justice, before whom tha 
offence is brought. And there is humanity in the act. 
Standing in the relative position, which the white man and 
the slave occupy, there are and must be a great variety of 
the acts of the latter, which cannot, and ought not, to be 
suffered, and which could be highly calculated to exaspe- 
rate. If the law did not provide a remedy in such cases, 
the consequence would be, that individuals would take, 
what they would think justice, into their own hands, and 
it requires no stretch of imagination, to see where such a 
state of things would end. By the act we are considering, 
the execution of its provisions is confided to the magis- 
tracy of the country, and where could it be more appropri- 
ately placed? Scattered throughout the different counties, 
there is scarcely a neighborhood, where one or more is not 
to be found. Justice is speedily and cheaply administered, 
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and the peace and good order of society preserved. But 
it is sufficient for us, that, since the passage of that act, 
many sessions of the Legislature have been had; itestill 
is the law of the country, and has been repeatedly called 
into action It is further said, that there is no act speci- 
fied in the warrant, which amounts to a misdemeanor or 
offence, in a legal sense. The warrant charges, that, at a 
late hour of the night, Bill was discovered concealed under 
the bed of Thomas ‘Thompson, with an intent to commit 
some felony or violence, and upon being so charged, in 
order to avoid it, he “impudently and insolently” made 
charges, injurious to the character of a young lady living 
in the house: It is believed that the action of the magis- 
trate is sustainable upon each of the grounds set out in the 
precept. Is it no violation of the public police of the coun- 
try, under the definition given by Justice Blackstone, for a 
negro slave to be found secreted under the bed of a white 
man, at a late hour of the night ? is it no offence for a slave, 
“impudently and insolently,” to bring charges against a 
white female, injurious to her character? If a white man 
were to do such an act, and to make such a charge, it 
would sustain an action for damages. The word “ inso- 
lently ” used in the precept has been criticised. Worces- 
ter defines insolently, to be any thing said or done rudely, 
and insolent, its root, to be, rude, saucy, insulting, abusive, 
offensive. What acts in a slave towards a white person 
will amount to insolence, it is manifestly impossible to de- 
fine—it may consist in a look, the pointing of a finger, a 
refusal or neglect to step out of the way when a white 
person is seen toapproach. But each of such acts violates 
the rules of propriety, and if tolerated, would destroy that 
subordination, upon which our social system rests. They 
must be restrained, andno where can the punishment of 
such offences, with so much propriety, be placed, as with 
the Justices of the Peace, and much, in the enforcement 
Vor. 153. AT 
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of the law, must be left to their sound discretion. The 
warrant then justified the magistrate in taking cognizance 
of the charge, and the appeal to the County Court was 
properly taken; Act of 1842, ch. J. S. 1; and that Court 
was guilty of no error in refusing a jury trial to Bill. 
There is nothing in the act granting the appeal, which 
varied the trial in the County Court, from that before the 
magistrate, and there is nothing in it. authorising an appeal 
to the Superior Court. Hawkins v. County of Ran- 
dolph, 1 Mur. 118, Atkinson v. Foreman, 2 Mur. 55. 
Wood v. Wood,1 Car. L. Rep. 513. In each of these 
cases, the Ligislature, by subsequent acts, granted appeals, 
from the County to the Superior Court. We have thus 
seen that the acts charged against Bill, if true, subjected 
him to be dealt with under the 41, sec. }11, ch. of the act 
of 1836, that the magistrate was justified in his action 
under it, that the appeal to the County Court was properly 
taken, and that the latter tribunal committed no error in 
law, in refusing him a trial by jury, that the appeal to the 
Superior Court was improvidently granted, and that his 
Honor acted properly in dismissing the appeal and refus- 
ing the certiorari. 


Per Curram. This opinion will be certified to the Su- 
perior Court of Martin. 
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JOSEPH H. BURNETT vs, JOHN THOMPSON, 


What are the boundaries of a tract of land, is a question of law, beng a 
mere question of construction. Where a line is, and what are the incte, 
must, of course, be found by the jury. 

There is no law requiring leases for years to be registered, and, therefore, a 
copy from the regisier’s books is not evidence, asin the case of deeds for 
freehold estates. 

A map, which is not shown to have been made before the conveyance, 
uoder which a party claims, 1s net evidence for said party. 

Proof of a deed by one witness is sufficient ; and proof of the handwriting 
of one witness, both being dead, is also sufficient . 


Appeal from the Superior Court of Law of Bertie county, 
at the Spring Term, 1852, his Honor Judge Barrue pre- 
siding. 


Brggs ani Smith for the plaintiff. 
Heath, Winston, jr., Bragg for the defendant. 


Pearson J. The case turned upon the location of one 
of the lines of a lease of one Williams, by the Tuscarora 
Indians, dated in 1803, and to continue from the date thereof, 
untd 1916. ‘The lease cailed for the run of Miry Branch ; 
thence down the branch to the run of Tewn Swamp; 
thence down the swamp to the Swash ; thence down the 
swash to Coniot Swamp; thenee, &e. 

It was argued that the line down the swamp struck the 
swash at the mouth of the run of the swamp, a point on 
the south side of the swamp, and that the next corner was 
a point at the mouth of Coniot Swamp. The question 
was, how the line run from the point at the mouth of Town 
Swamp, to the point at the mouth of Coniot Swamp. It 
was proven that the water from Town Swamp ran, in low 
water, through the Swash, in a defined channel and emp- 
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tied into a place called “ Broad Waiter,” and thence into 
Coniot creek, some distance from the point at the mouth 
of Coniot swamp, and thence down the creek to the river. 
In high water the swash was all covered, and there was no 
perceptible run or channel. ‘The swash was a low, boggy 
tract of country, varying from three quarters of a mile to 
a mile in width, and reaching from the mouth of Town 
swamp to Coniot swamp. 

The defendant contended, that the line run from the 
point at the mouth of the run of Town swamp, along the 
channel defined in low water, through the swash, into 
“Broad Water,” and thence to the point at the mouth of 
Coniot swamp; and that, whether that, or the edge of the 
swash, was the boundary, was a question for the jury. 

The plaintiff contended, that from the point at the mouth 
of Town swamp, the line was along the edge of the swash, 
to the point at the mouth of Coniot swamp. 

The Court charged, that, it could not be laid down, as a 
matter of law, that in running down the swash, the line 
must be located along the channel defined in low water, 
through the swash, or along the edge of the swash, and 
“left it to the jury, as*a question of fact,” to find from the 
evidence, where the line was to be located ; telling them it 
must go down the swash from the point at the mouth of 
Town swamp to the point at the mouth of Coniot swamp. 
In this there is error. 

What are the boundaries of a tract of land, is a question 
of law. It is a mere question of construction. Where a 
line is, and what are the facts, must, of course, be found 
by the jury. In this case, two points are agreed on, and 
the boundary is a direct line from one point to the other, 
unless there be something to vary it. The Court concurs 
in the opinion, that the channel, defined in low water, 
through the swash, is not the line, because it does not lead 
to the point. A majority of the Court are inclined to the 
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opinion, that the words, “down the swash,” do, under the 
circumstances, indicate the direct line, and mean along or 
down the edge of the swash. I confess I incline toa dif- 
ferent opinion, because the words “down the swash,” are 
satisfied and correspond with a direct line. But it is not 
necessary to determine this question: for, take it either 
way, the plaintiff is entitled to a venire de novo, and it is 
only mentioned, in order that, upon the next trial, the at- 
tention of the parties may be called to it, so as to have it 
laid down on the plat, in reference to the locus in quo. It 
is assumed, that the smash reaches to Coniotswamp. This 
depends upon whether “ Broad Water” is a part of the 
swash. This fact should be distinctly found, as it may at- 
fect the opinion of a majority of the Court upon the ques- 
tion of construction. 

As the case is to be tried again, it may be well to say, 
that upon the questions of evidence, we concur with his 
Henor. There is no statute requiring leases for years to 
be registered. Of course, the act of 1846, in regard to 
registered copies, does not apply to them: and it may be 
well, in this way, to call the attention of the Legislature to 
the fact, as there seems to be the same reason for requiring 
leases for years, especially long leases, to be registered, as 
deeds for freehold estates. Until 1819, leases for years 
were not required to be in writing. 

It was proper to reject the maps, as they were not proved 
to have been made before the lease, under which the defen- 
dant derived title. 

Proof of a deed by one witness is sufficient: and proof 
of the handwriting of one witness, both being dead, is also 
sufficient. This is settled. 


Per Curtam. Veniie de novo awarded, 
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STATE vs. GRADDY H. FLOYD. 


In a proceeding under the Bastardy acts, evidence may be given on the part 
of the defendant, under the act of 1850-1, that the woman, whose exam- 
ination is offered, is unworthy of credit, from her character or from any 


other cause. 
The cases of State v. Patton, 5 Ire. 180 and Site v. Wilson; 10th Ine~ 


381 cited and commented on. 


Appeal from the Superior Court of Law of Robesom 
County, at the Spring Term 1852, his Honor Judge Extis 
presiding. 

This is a proceeding against the defendant, charging him 
with being the father ofa bastard child ; and, at his instance, 
an issue was made up, in pursuance ef the provisions of the 
Statute on the subject. 

Upon the trial of the issue at this Term, the examination 
ef the woman by the justiees was offered in evidence, and 
im reply the defendant proposed to prove, that the character 
of the women for truth was bad, The evidence was ob- 
jected to, and rejected by the Court, upon the ground, that 
the Statute makes the examination of the weman presump- 
tive evidence, at all events, without reference to her char- 
acter ; that its being evidence to that extent did not depend 
upen her having a good character. 

A verdict was returned for the defendant, and from the 
judgment thereon the State appealed. 


Attorney General for the State. 
W. Winslow for the defendant. 


Nasu, J. In my epinion, the Court below erred in re- 
jecting the evidence, offered by the defendant. A cursory 
examination. of the legislative history on this subject may 
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materially aid, in coming to a satisfactory conclusion on 
the question. The first act on our Statute Book was pas- 
sed in 174]. Itis provided there, that, if a woman, the 
mother of a bastard child, “shall, upon oath, accuse any 
man of being the father of her bastard ehild, &c., such per- 
son so accused shall be adjudged the reputed father &c.” 
The uniform exposition under that Statute was, that the 
affidavit of the woman was plenary evidence of itself, not 
only to affiliate the child, but to deprive the man charged, 
of all defence: indeed no defence was allowed him. The 
law stood thus until 1814, when the great evil, which had 
sprang up under the former act, was endeavered to be re- 
moved, by giving to the accused a right to have the fact of 
paternity tried by a jury: but on the trial, the legislature 
declared, that the examination of the woman should be 
prima facie evidence of that fact. Rev. Stat. ch. 12sec, 4. 
Under this act the case of the State v. Patton, 5 Ired, 180 
occurred, and it was decided by the Court, that the defen- 
dant could only produce evidence to show that he was not 
the father of the child. ‘The Court also endeavored to draw 
a distinction between evidence, which is prima facie, and 
that which is presumptive: and as the examination of the 
woman was made, by the act, to be the former, they decide, 
that when a woman was, upon the trial, examined as a wit« 
ness, and it was shown that she had sworn corruptly false, 
that it would not help the defendant, for set her aside alto- 
gether as a witness in the cause, and the examination would 
still remain: which the Statute has declared to be sufficient 
for his conviction. Such was the opinion of the Judge, 
who tried the cause below in that case. This case was 
followed by others affirming the principle declared by it: 
Among them is that of the State v. Wilson, 10 Ired. 131, in 
which the Court says, that, under the act of 1714, the trial, 
claimed by a defendant, in a case of bastardy, puts in issue 
the very fact of begetting the child and nothing more. The 
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defendant might prove non-access, impotence, or any other 
natural defect, inconsistent with his paternity, “ and were 
it not for the peculiar force given by the Statute, accord- 
ing to its necessary construction, to the examination of the 
woman, as evidence to the jury &c.” This decision took 
place at August Term 1849. At the succeeding session of 
the Legislature in 1850-1, the law was altered. It was be- 
lieved, that, under the construction put upon the act of 1741 
by the Supreme Court, the law was rather too stringent. 
And the act declares, that, for the future, the examination 
of the woman “ shall not be taken as prima facie evidence, 
but shall be regarded as presumptive evidence, subject to 
be rebutted by other testimony, which may be introduced 
by the defendant.”. Whatever of incongruity or of verbiage 
there may be in the act, there can be no doubt of the mean- 
ing of the Legislature. ‘They intended to let in evidence, 
on the part of the defendant, of a circumstantial character, 
to show he was not the father of the child. Upon that act, 
he was required to prove that he was not: row he 1s per- 
mitted to satisfy the jury, if he can, by any evidence known 
to the law, that the charge is false. The words of the act 
are “subject to be rebutted by other testimony ;” by what 
testimony is left at large. The defendant was therefore at 
liberty to assail the correctness of the evidence, tv wit, the 
examination, on the part of the State, by any testimony, 
which had a tendency to show the jury, that it was not true 
or that they ought not to rely upon it. And one of the 
modes of doing that, is, to prove that the source, from which 
it proceeded, was unsound ; that the individual, testifying to 
the circumstances relied on, was corruptly false in his state- 
ment, or that his general character was so infamous that 
the jury ought not to place any reliance on his statement. 
The ground, upen which his Honor rejected the evi- 
dence, was, that the act makes the examination presump- 
tive evidence at all events, without reference to the char- 
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acter of the woman. So it does: but from an abundance 
of caution, it goes on to say, it, (the examination) may be 
rebutted by otherevidence. What may be rebutted? Not 
the fact of the examination, but the truth of the facts stated 
in it. Without those latter words in the act, I should have 
held, that after the Legislature had made the examination 
presumptive evidence—like all evidence of a similar char- 
acter—it was open to the other party to rebut or repel. 
The act of 1850 has been subjected to much criticism. 1 
think unjustly. It has been said that prime facia evidence 
may be rebutted by other testimony, and that presumptive 
evidence may also be so met. Thisis true. The only ob- 
jection that I seeis, that the latter words of the act are 
unnecessary. In Patton’s case, it had been declared by 
the Court, that there was a difference between the two char- 
acters of evidence: that prima facie evidence is such evi- 
dence, as, in judgment of law, is sufficient to establish the 
fact in controversy ; and, in the absence of controlling tes- 
timony, becomes conclusive, and the jury, by the law, are 
bound so to consider it: and that presumptive evidence, 
properly so called, is that which does not of itself directly 
prove the controverted fact, but leaves the jury at liberty 
to find in accordance with it or not, as their minds shall 
direct. For this distinction, reference was made to Ist 
Phil. Ev. 155-6, and to the cases of v. Jackson, 4 
Peter’s Rep. 1, and to Kelly v. Jackson 6, Peters 632. 1 
recognize no higher authority, in matters of law, than that 
of this Court and of the Supreme Court of the United States. 
I hold, therefore, that there is a plain and manifest differ- 
ence between evidence, which is,prima facie and that 
which is called presumptive—the effect of the one is a con- 
clusion of law ; the effect of the other, the result of the 
reasoning of the jury. Presumptions of law are, by Mr. 
Best, in his treatise on presumptions of law, among other 
divisions, divided into absolute and conclusive, or condi- 
Vou. 13. 49 
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tional and inconclusive. The former, by common law wri- 
‘ers, are called irrebuttable presumptions, and by civilians 
presumpticnes juris et de jure: and the latter rebuttable, 
and presumptiones juris. Ot the first kind is the presump- 
tion of a grant from thirty years quiet possession under it. 
‘I'he law will not allow of testimony to show the reverse. 
So an infant under seven yeurs of age, is presumed to be 
incapable of committing a felony—nor will it be permitted 
to show the contrary by the clearest evidence, 4 Bl. Com. 
23, 1 Phil. on Eca. 462. 

Rebuttable presumptions of Jaw are intendments of law, 
and only hold until disproved. Thus, though the law pre- 
sumes every infant between seven and fourteen to be dolé 
incapaz, still a mischievous disposition may be shown—4 
Bi. Com. 23. Such a presumption is sometimes called 
prima facie evidence. Best 43. A receipt for rent is prima 
facie evidence that all rent due previously thereto has been 
; ‘paid. Prima facie evidence is a rebuttable presumption 
of law: and, if not rebutted, the jury is bound in law to 
find their verdict in accordance with it, and if they refuse 
so to do, they violate their duty : but, under evidence strictly 
presumptive, they may or may no tfind with it, as their judg- 
ment may dictate. Whatever doubt might exist as to the 
distinction attempted to be drawn, as above, is put to rest 
by the act itself—the examination of the woman is declared 
to be presumptive evidence, subject to be rebutted by other 
testimony to be introduced by the defendant. The object . 
of the evidence rejected was pertinent to the issue, as ena- 
bling the jury to say how far they could depend upon the 
person who made it. Rules of evidence are but rules of law, 
subject to be altered by the Legislature, when and how they 
please, so they do not infringe upon rights already vested 
in individuals. 


In my opinion, there is error in the ruling of the Judge 
below, and there ought to be a venire de novo. 
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Rurrin, C.J. Perhaps the terms, “prima facie, ’and 
“presumptive” evidence, may not be used with perfect 
accuracy in the act of 1850, c. 15. But some reasonable 
meaning must be given to them, and such as will carry 
out the legislative intention, if it can be discovered. It 
is not necessary, for that purpose, to enter into a critical 
disquisition, as to their precise signification and difference, 
because, as found in the act, they are obviously used in 
contradistinction. Keeping that circumstance in mind, 
and having regard to the construction given to the expres- 
sion “prima facie evidence,” in the act of 1814, and also 
to the fact, that it had been held, that the woman, when 
offered as a witness on the trial of an issue, might be dis- 
credited and impeached, though her examination could enly 
be disproved, it would seem sufficiently clear, that, as evi- 
dence, the act meant to put the examination before the 
justices on the same footing with the testimony of the 
woman in person. Therefore, it was competent for the 
defendant to offer any evidence calculated to impair confi- 
dence in the examination, as the oath of the particular 
woman. It seems probable, that, in practice, the act will 
not prove salutary, but will defeat the whole policy of the 
bastardy laws. But that is for legislative and not judicial 
consideration and correction: and it should not be allowed 
to affect the construction of the act, so as to prevent a fair 
one being put on it, in conformity with the purpose of the 


’ Legislature. The judgment must be reversed, and a 
venire de novo awarded. 


Pearson, J. dissent. 


Per Curiam. Judgment reversed, and venire de‘ novo 
awarded. 
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THOMAS R. GIBBS vs. JOHN BERRY. 


There is no statutory provision in this State upon the subject of awards - 
but it is the practice to enter up judgments upon them, im those cases, 
where, by the common law, an attachment would have been granted for a 
disobedience of a rule of Court, that is, where the rule has been made by 


the Court, in a cause pending therein. 
Au award must be certain, and this certainty must appear upon the face of 
the award. The award must also be final, as tu all the matters submitted » 


so as to put an end to the suit. 
But where, in addition te the general rule for arbitration, it was entered of 


, Tecord, that “ it is further ordered, by consent of the parties, that the said 
referees enquire and ascertain the dividing line of the lands of the said 
parties, and that they lay off and estadlish the lines, which they shall as~ 
certain, etc., and cause acorrect plat to be made, etc., and that the said 
parties, upon said dividing line being so established, make and execute 
such releases to each other, that may be necessary and proper,” and the 
referees made a report according to this submission. Jt was held, that 
the Court should not set aside this report, but leave it to the parties to as- 
sert their claims in a Court of Equity, as upon a contract. 


Appeal from the Superior Court of Law of Hyde county, 
at the Spring Term, 1852, his Honor Judge Serre pre- 
siding. 

The action is trespass quare clausum -fregit. Upon the 
return of the writ in the County Court, where it pended, 
the eause was, by consent of the parties, referred to arbi- 
trators, “and their award to be a rule of the Court.” The 
order then proceeds, “it is further ordered, by consent of 
parties, that the said referees enquire and ascertain the 
dividing line of the lands of the said parties, and that they 
Jay off and establish the lines, which they shall ascertain, 
&c., and cause a correct plat to be made, &c., and that the 
said parties, upon said dividing line being so established, 
make and execute such releases to each other, that may be 
necessary and proper.” Thearbitrators made their award, 
by which they ascertained the dividing line between the 
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parties, had it marked and returned a survey and plat to 
the Court. Upon the return of the arbitrators,a motion 
was made on the part of the defendant, for judgment ac- 
cording to the award. This was opposed by the plaintiff 
on various grounds. First, because the award does not 
conform to the terms of the submission ; 2d, that it is void 
for uncertainty ; 3d, because the arbitrators have not 
awarded any judgment in the case submitted. Other ob- 
jections were made, which are not stated, as not entering into 
the decision of the Superior Court. In the County Court, 
the exceptiors to the award were over-ruled, and judgment 
awarded, from which an appeal was taken to the Superior 
Court, and the exceptions above stated were sustained, and 
the award set aside; and an appeal granted to the Supreme 
Court. 


Copy of Award, 


STATE OF NORTH CAROLINA, 
Hype County. 

Pursuant of, and in obedience to, an order of the wor- 
shipful the Court of Pleas, and Quarter Sessions of the 
county of Hyde, at its session, May Term, A. D. 1851, 
made in the case of Thomas R. Gibbs v. John Berry, Jr., 
we, R. M. G. Moore and Samuel Topping, having met on 
the premises, and, after examining title papers, and hearing 
testimony, have proceeded to establish the lines of the land 
of, and between the said Gibbs and Berry, which lands, 
lying and being in the county of Hyde, and lying between 
Mattamuskeet Lake and Juniper Bay, and on the east side 
of, and adjoining Juniper Bay road, and being in a patent 
patented by Abram Jones and John Eborn,a survey of 
said lands, we have caused to be made, agreeable to the 
surveyor’s plot hereunto annexed,and we have laid out and 
established the lines of the Jands between the said Thomas 
R. Gibbs and John Berry, Jr., to be as follows, (viz :) Be- 
ginning on the side of Juniper Bay rowd, at a stake or post 
standing eleven feet from the edge of, and on the south 
side of a ditch, known as the Hotel ditch, running from 
thence south 78 degrees, east 165 poles, to the back line of 
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Jones and Eborn’s patent: thence with the patent line, 
south 10 degrees, west 152 poles to the patent corner, which 
said lines, we say, confirm and establish as the trne lines of 
land between said Gibbs and Berry, agreeable to the plat of 
survey, will show. In confirmation whereof, we, the said 
R. M. G. Moore and Samnel Topping, have hereunto set 
our hands and seals, this the 5th day pgm, A. D. 1851; 
and we also further say, that each party shall pay his own 
costs, this August 26th, 1851. 

R. G. M. MOORE, Seal. 

SAMUEL TOPPING, {Seal. 


Witness: James F. Latham. 


Donnel and Rodman, for the plaintiff. 
W. H. Haywood, for the defendant. 


Nasu, J. There is in this State no Statutary provision 
on the subject ofawards. It has been the practice, however, 
to enter up judgments upon, them in those cases wliere, by 
the common law, an atiachment would have been granted 
for a disobedience of a rule of Court, that is, where the rule 
has been made by the Court, ima cause pending therein. 
The writ in this case was returned and the rule regularly 
made. The first enquiry is, what was submitted to the ar- 
bitrators. The action was for trespass to land alleged to be 
in the possession of the plaintiff, and for which he elaimed 
damages of the defendant. The order is “ that it be refer- 
red to R. M. G. Moore and Samuel Topping &c., and their 
award to be a rule of Court.” The arbitrators are judges 
selected by the pa ties and act in the place of Judge and 
jury, and it is their duty to make such a return as will ena- 
ble the Court to enter up a judgment between the parties. 
To have this effect it must be certain: for the very end and 
object of the parties is to put an end to the litigation: for if 
uncertain, it would be a fresh source of litigation, and this 
uncertainty must appear upon the face of the award, for the 
Court will not intend it. {t must also be final, that is, be a 
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final disposition of all the matters in dispute, and which are 
within the submission. In both these particulars the award 
is defective. It is not final, for itdoes not put an end to the 
suit. It awards nothing to be done by either of the parties : 
awards no damages to the plaintiff for the trespass: nor 
does it find that any trespass was or was not in fact com- 
mitted by the defendant on any land of the plaintiff. Nor, 
for the above reasons, is it certain toacommon intent. No 
judgment can therefere be pronounced upon it by the Court. 

His Honor committed no error in refusing to give judg- 
ment upon the award. But he erred in setting it aside. 
That portion of the record in which the referees are required 
to run and mark the dividing line between the parties is no 
part of the rule in reference to the suit then pending: and 
although they have caused such line to be run, and had it 
marked, the Court can pronounce no judgment. A Court, 
of law awards damages for the breach of a contract : it can- 
not cause it to be specially performed. That portion of the 
record shows an agreement between the parties, that such a 
line should be run by the arbitrators and marked ; and upon 
its being done, they would execute releases. Being an 
agreement eacli party has an interest in it: and through the 
medium ofa Vourt of Equity can enforce a performance of 
it, or the one, refusing compliance, can, in a proper action 
at law, be made to compensate the other in damages. An 
award may be good in part and bad in part. 

The judgment of the Court setting aside the award is 
reversed and the cause remanded, with directions to pro- 
ceed with the trial of the suit. 


Per Curtam. Judgment accordingly. 








SUPREME COURT. 


WILLIAM HERRING ts. JOHN TILGHMAN AND OTHERS. 


A, having possession of a Note, payable to one B, and not indorsed, and 
claiming the property therciu, placed it for collection in the hands of C, 
who converted the proceeds to his own use. Held, that A could not sup- 
port an action of trover against C, either for the Note or the proceeds, be- 
cause he had not the legal title to either. 

To maintain trover, the plaintiff must shew title, or a right of possession, the 
owner being unknown. 

The cases of Barwick vy. Barwick, 11 Ire. 80 and Fairly v. McLean, 11 
Ire. 158, cited and approved. 


Appeal from the Superior Court of Law of Lenoir County, 
at the Spring Term 1852, his Honor Judge Serr.e pre- 
siding. 

This was an action of trover, brought by the plaintiff 


against the intestate of the defendant, in his lifetime, for the 
conversion of a note for two hundred dollars against one 
Jonathan Rouse, claimed as the property of the plaintiff. 
The plaintiff declared, Ist, upon a conversion of the note ; 
2d, upon a conversion of the proceeds of the note, the same 
having been collected from Jonathan -Rouse, by the defen- 
dant’s intestate, and converted to his own use. Pleas, Gen- 
eral issue and Stat. Lim. Upon the trial the plaintiff in- 
troduced one Abram Congleton, to prove that he, the plain- 
uff, placed in the hands of the said witness, who was at that 
time a constable in the County of Lenoir, for collection, a 
note or bond payable to one William D. Mosely against 
Jonathan Rouse for two hundred dollars, which note had 
not been endorsed by the payee, but the plaintiff claimed it 
as his property; and also to prove that the said witness 
pledged the said note, with another for the sum of $100, to 
the defendant’s intestate, who collected the same from Jon- 
athan Rouse, and appropriated the proceeds to his own use. 
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The defendant objected to the competency of this witness, 
on the ground of his direct interest in the event of the suit, 
for that the said witness was himself liable to the plaintiff, 
having sold the note in controversy to the defendant’s in- 
testate, and would be exonerated therefrom by the recovery 
of the plaintiff against the defendant in this case. The 
witness was not released by the plaintiff. The Court re- 
jected the witness, holding that he was interested in the 
event of the suit and therefore incompetent. Thereupon 
the plaintiff submitted to a nonsuit and appealed. 


J. W. Bryan and J. H. Bryan for the plaintiff. 
W. H. Haywood for the defendant. 


Pearson, J. It is unnecessary to decide the question of 
evidence, raised by the plaintiff’s exception: because, sup- 
posing him entitled to the evidence, the action cannot be 
sustained. he first coun?, for the conversion of the note, 
cannot be sustained: because, by the plaintiff’s own show- 
ing, he is not the owner of it; the legal title beingin Mosely, 
and he alone is recognised as the owner in a Court of law, 
and the plaintiff'is considered as a mere agent authorized to 
receive the money and to bring suit in thename of Mosely. 
The property in a note payable to A, or to A, or order, can 
only be transferred at law by endorsement. Fairly v. Mc- 
Lean, 11 Ired. 158. 

The second count, for the conversion of the proceeds of 
the note, viz: the money collected by the defendant, can- 
not be sustained; because the plaintiff is not the owner of 
the money, and has no more right of property in it than in 
any other parcel of money of the same amount. He never 
had it in possession, and it was not collected for him. 'To 
maintain trover the plaintiff must show title, or a right of 
possession, the owner being unknown. Barwick v. Bar. 
wick, 11 Ired. 80. 

Vou, 13. 50 
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In many cases, when one converts the preperty of another 
and receives the money for it, the party is allowed to waive 
the “tort,” and bring an action for “money had and re- 
ceived,” treating the defendant as his agent, and placing the 
transaction on the ground of contract. ‘This is called an 
“equitable action,” and has been carried very far to meet 
what is supposed to be the justice ofthe ease. Possibly, by 
a stretch of the doctrine ,the plaintiff could maintain an ac- 
tion for “ money had and received,” treating the defendant 
as the agent of the constable, who was the plaintiff’s agent. 
It would, however, require very strong authority to induce 
this Court, so to extend the doctrine, in face of the fact, that 
the defendant was acting for himself as a purchaser. The 
idea that trover, which is an action ex delicto, can be main- 
tained for the money collected by the defendant, not only 
violates all prinejple, but receives no countenance from any 
authority or intimation to be met with in the books. 


Per Curiam. Judgment affirmed. 


JOHN C. HETFIELD vs. ABRAHAM BAUM. 


A person, who purchases goods at a wreck sale, has a right to take off his 
goods by the most convenient route, though, in doing so, he has to pass 
over the land of another, who has forbidden him to enter on or cross his 
land for that purpose. 

In such a case, though the land has been granted by the State, a right of way 
is reserved, from necessity. 
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Appeal from the Superior Court of Law of Currituck 
Connty, at the Spring Term, 1852, his Honor Judge Bar- 
TLE presiding. : 

This was an action of trespass quare clausum fregit, to 
which the defendant pleaded the general issue and licence. 
Upon the trial, it appeared that the alleged trespass was 
committed upon a tract of !and, to which the plaintiff show- 
ed title, and of which he was then in possession. The 
defendant then showed, that a brig, called the Justitia, was 
wrecked upon the said land, and a sale of her cargo was 
regularly advertised by the wreck master for the district, 
and that he and many other persons attended the sale, 
which was on the said land, and that he bought some ofthe 
articles at the said sale, and carted them, together with 
articles purchased by other persons, across the plaintiff’s 
said land, along the most convenient route to the nearest 
point, where they could be put on boats on Currituck 
Sound, and the said route was mostly over a barren sand- 
bank, and a small portion of marsh, all unenclosed. It ap- 
peared in testimony, that property, thus purchased on the 
said beach, could be taken off by means of the sea, but 
with much inconvenience and risk, and that it might be 
carried along the beach at great inconvenience, and that the 
shortest and most convenient route, by which the defen- 
dant could carry off the articles so purchased, was across 
the plaintiff’s land to Currituck Sound. It appeared fur- 
ther, that the plaintiff and defendant had a dispute during 
the sale, whereupon the plaintiff forbade the defendant 
from carting across his land ; but the defendant did after- 
wards cross the said land with his carts, as before stated. 

The defendant’s counsel contended, that as wreck sales 
were made under the authority of the law, every person 
had a right to attend them, and to carry off such articles as 
he might purchase, by the most convenient route across the 
lands of the adjacent proprietors, even though they should 
forbid it. 
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The Court instructed the jury, that, upon the facts proved, 
the plaintiff was entitled to recover, at least nominal dam- 
ages. ‘The fury found a verdict for nominal damages, and 
from the judgment thereon, the defendant appealed. 


Ehringhaus, for the plaintiff 
Jordan and Smith, for the defendant. 


Pearson, J; The sovereign has a right to wrecks, and 
all property stranded on the sea beach : and, in many coun- 
tries, this right is exercised, so as to be a source of consider- 
able revenue. 

North Carolina has a sea coast, great in extent and very 
dangerous: and there are probably more wrecks upon her 
coast during the year, than upon that of any five of the 
other States. She has, from a very early period, adopted a 
humane, liberal, and enlightened policy, in reference to 
wrecks, and may well challenge a comparison of ber policy 
with that of any other nation on earth. 

The whole extent of her sea coast is laid off into “wreck 
districts” of convenient size. It is made the duty of the 
Courts of Pleas and Quarter Sessions, of the several coun- 
ties, in which such districts are situated, to appoint a “Com- 
missioner of Wrecks,” in each district, who shall reside in 
the district, and enter into bond, with good security, in the 
penalty of $15,000, for the proper discharge of his duties. 
It is made his duty, “on the earliest intelligence” of any 
vessel being in danger of being stranded, or being stranded, 
to command the sheriff or any constable of the county, to 
summon as many men, as shall be thought necessary to the 
assistance of such vessel. If the vessel is srtanded, it is 
made his duty to see that the goods are collected and taken 
care of: should the captain or owner desire it, he is at 
liberty to reship the goods: if they are lost or broken, it is 
his duty, after advertisement, to sell the goods at public 
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auction, to make a full return of the sales to the next 
Court, and to pay into Court the amount of sales, which 
fund is to be held for the owner or insurer. But if, after 
due advertisement, and after the expiration of one year and 
one day, no person applies for the fund, it is to be trans- 
mitted to the public treasurer of the State, for the use of the 
State. And the statute makes it a felony to embezzle or 
steal any stranded property, or to conceal the same, know- 
ing it to have been stelen. Rev. Stat. ch. 123—title, 
“ Wrecks.” 

“The banks” is a narrow strip of land, mostly sand 
banks, from which the name is derived, interposed between 
the ocean and the sounds, and, in the locality concerned in 
the case before us, extending from the Virginia line to Ocra- 
coke Inlet, without a single harbor; so that neitaer vessels 
nor boats can “live” in the ocean, and boats are only pre- 
served by hauling them up on the banks ; consequently, it is 
impossible for the commissioner of wrecks to go with his 
men to the assistance of a vessel in distress, or to collect 
and take care of wrecked or stranded property, or to expose 
the same to public auction, unless there be a right of way 
over the banks, and a right of ingress, egress, and regress, 
as often as may be necessary to preserve, take and carry 
away such property, as may be exposed to public auction, 
in pursuance of the laws of the State. 

The question is, where a grant issues for the land on the 
banks, is there a reservation of this right of way by neces- 
sity or by necessary implication? Does the State, by a 
grant of the Jand, deprive herself of the ability to carry into 
effect the provisions of this humane and noble statute? by 
which she has undertaken to assist the unfortunate, and to 
take care of and hold wrecked and stranded property, as a 
* trustee ” for the owner or insurer. 

A public statute cannot thus be abrogated by a grant of 
land, and there is, by necessary implication, a reservation 
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of the right of way, or, in other words, the right of way ex- 
ists of necessity. If one is shipwrecked, he has, of necessity, 
a right of way to go on “ the banks,” and of egress and re- 
gress, as often as may be necessary to take away his pro- 
perty, doing no unnecessary damage. 

Baron Comyns, in his digest, informs us, that a right of 
private way may be acquired by prescription, by grant, or 
“ for necessity: and among other instances he puts this: 
“ So, if a man has title to a wreck, he has a right to have a 
way over the land of another, where the wreck lies, to take 
it of necessity.” 3 Comyn’s Digest, 39, title “private 
way.” 

In 6 Modern Cases, 212, it is said : “ Originally, all wrecks 
were in the crown, and the king has a right of way over 
any man’s ground for his wreck, and the same privilege 
goes to a grantee thereof.” 

Lord Hott says: “tle who gives up the way of com- 
ing at a thing, gives up the thing itself.” 

The plaintiff does not insist, that, by a grant of the land, 
he acquired a right to all wrecked or stranded property: and 
yet, if this action is sustained, he will, in effect, be the 
owner, and have a franchise and “peculiar privilege” to 
take all such property as may be wrecked or stranded upon 
“his banks:” for, he has only to say, “no one, except by 
my permission, has a right to cross over the bank,” and thus 
all of the property becomes his, at his own bid. Sucha 
state of things is not and ought not to be tolerated. 

It is said, a right to fish or to bathe in the ocean, is a 
public right, and belongs to every one, and yet there is no 
right of way reserved, or “existing of necessity,” by which 
every person has a right, in order to fish or bathe, to pass 
over land adjacent to the beach, belonging to a third per- 
son ; for this are cited, Blondel v. Cateral, 5 Bar. and Als 
51, Ball v. Herbert, 3 Term R. 253. E 
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We concur in the principles of the cases cited, but there 
is an obvious distinction. Here there is a right in the 
sovereign, to the exercise of which, the right of way is 
necessary, as occasion may require; therefore it is im- 
plied, or exists of necessity. ‘There the right of fishing or 
of bathing belongs to every one: it is not a right of the 
sovereign, but belongs to every one. Wé all, by nature, 
have a right to see by the light of the sun, and to breathe 
the air of heaven, to bathe in the sea, and to catch fish ; 
but there is no necessity, and nothing from which to imply 
a right to go over another's land for these purposes. There 
is this further and very obvious ground of distinction. A 
right of way for the purpose of assisting a vessel in dis 
tress, or of collecting, taking care of and selling property, 
wrecked or stranded, is consistent with a grant of the land, 
because the right only exists, as occasion may call for it; 
whereas, if every person has aright of way, over land ad- 
jacent to the ocean, at all times and at all places, such an 
unlimited right is inconsistent with a grant of the Jand, and 
it does not exist “of necessity.” 


Per Curtam. A venire de novo awarded. 





SUPREME COURT. 


DEN ON DEMISE OF SUSAN E. BECKWITH vs. CORNELIUS 
G, LAMB. 


A certificate of probate on the deed of a feme covert set forth that the deed 
** was exhibited in open Court and the execution thereof by, (the husband) 
“was proved by” (T.S., a subscribing witness) “ and acknowledged by’’ 
(the feme covert ;) “when, on motion in open Court,” (L. S. Eq.) one of 
“ the presiding Justices, was appointed to take the private examination of” 
(the said feme covert) ‘as to her consent in signing the said deed ; who 
reported she acknowledged to have signed it of her own free will and 
accord, without any compulsion from her said husband. Ordered to be 
recorded.” Held, that the probate was sufficient to make the deed valid 
against the wifo. 

The cases of Irvine v. Faulcon,2 Ire. Eq. 392 and Etheridge v. Ferebee, 
9th Ire. 312 cited and approved, snd Etheridge v. Ashbee, 9 Ire. 353 
cited and commented on. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Fall Term 1851, his Honor Judge Serrie 
presiding. 

This was an action of ejectment, submitted on the follow. 
ing case agreed. The feme lessor, Susan E. Beckwith, 
while the wife of Watrous Beckwith, now deceased, signed a 
deed in due form of law to convey her interest in the prem- 
ises, which she owned in fee, prior to her coverture. The 
probate, examination and report on the said deed are as fol- 
lows, viz: 


February Probate Court, 1827. 
STATE OF NOTH CAROLINA, 


Pasavotank Country. 


This deed of bargain and sale from Watrous Beckwith 
and wife Susan E., and William Shaw and Edmund Blunt, 
to John M. Skinner, with a release thereon from said John 
M. Skinner to the said Watrous and Susan E. for the bu- 
rying ground, was exhibited in open Court, and the execu- 
tion thereof by the said Watrous, William, Edmund and 
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John, was proved by the oath of Thomas L, Shannonhouse, 
one of the subscribing witnesses thereto, and acknowledged 
by Susan E.; and on motion, in oven Court, Lemuel Jen- 
nings Esq., one of the presiding Justices, was [oo to 
take the private examination of the said Susan E., as to her 
consent in signing said deed, who reported she acknowl- 
edged to have signed it of her own free will and accord, 
without any compulsion from her said husband. Ordered 
to be recorded. 

The presiding Judge being of opinion, that the probate, 
examination, report and registration were not good and 
sufficient and available to pass title to a _feme covert’s lands, 
directed a judgment in favor of the plaintiff, which was en« 


tered, and from which the defendant appealed. 


Jordan, Heath and Smith for the plaintiff. 
Moore, Ehringhaus and W. H. Haywood for the defen- 


dant. 


Pearson, J. The lessor of the plaintiff, while a feme 
covert, had executed two deeds; and it was agreed, that if 
the “probate, examination, report and registration” on 
either of them was sufficient in law, judgment was to be 
entered for the defendant. But if the probate &c. on nei- 
ther was sufficient, then judgment was to be entered for 
the plaintiff. His Honor was of the latter opinion and di- 
rected a judgment in favor of the plaintiff. 

In this opinion we do not concur. In reference to the 
first deed, the record of the County Court sets forth, that 
it was exhibited in open Court, and the execution thereof 
by: the husband was proved by the oath of one of the sub- 
scribing witnesses, and it was acknowledged by the wife ; 
“when on motion in open Court, Lemuel Jennings, Esq. 
one of the presiding Justices, was appointed to take the 
private examination of the said Susan E. (the wife) as to 
her consent in signing said deed, who reported, she acknowl- 
‘edged to have signed it of her own free will and accord, 
Vou. 18. 51 
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without any compulsion from her said husband. Ordered 
to be registered.” 

The objection is, that it is not set forth, that upon her 
private examination, she acknowledged, &c. ll that is set 
forth in this record occurred at the same time. Joyner v. 
Faulcon, 2 Ired, Eq. 386. Etheridge v. Ferebee, 9 lred. 312. 
A member of the Court ‘is appointed to take the private 
examination, according to the course of the Court; this is 
done in its “ verge,” that is, in its presence and view: he 
reports that she acknowledged, &c. The fact that this ac- 
knowledgment was made, upon the private examination, 
which he was appointed to take, is set forth, not merely 
with “certainty to a common intent,” but with “ certainty 
to a certain intent:” and we hold, that it is not necessary 
that it should be set forth with “certainty to a certain in- 
tent” in every particular, so as to excl .de any inference to 
the contrary, which might, by possibility, be imagined. 
This extreme degree of certainty is not now required in 
criminal pleadings, and specimens of it are only to be found 
in certain special pleas, which are not favored by the Courts. 
But, if there was occasion for it, the inference is irresisti- 
ble, that the acknowledgment was made upon the private 
examination, which a member of the Court had been appoin- 
ted to take, He acted in its presence, reports the acknowl- 
edgment, and the Court acts upon it, and orders the deed 
to be registered. This inference is irresistible, unless we 
adopt the conclusion, that the County Courts are wholly 
unfit for the business, which, by law, is confided to them. 
In Etheridge v. Ferebee, cited above, it is decided, that. if 
two Justices of the Peace report to the Court, that they 
have taken the private examination, and the Court receives 
the report and acts upon it, it will be inferred that the two 
Justices were members of the Court and had been appoin- 
ted for that purpose. ‘This cause is the converse of that, and 
is fully sustained by it, as the rule must work both ways. 
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Here the appointment, and the fact of the Justice being a 
member of the Court, are set forth, and we infer the private 
examination: and there the private examination is set forth, 
and we infer the appointment and the fact of the Justice 
being a member of the Court; and as in that case, so in 
this, there is a circumstance, that it is not necessary tocall 
in aid of our conclusion, viz: the deed was proven as to the 
husband by a subscribing witness, which tends to negative 
the fact of his being present. 

The fact, that the deed was proven as to the husband, 
instead of belng acknowledged both by him and his wife, 
was not relied on in the argument; but it may be well to 
advert to it, as at one time there was an impression that 
the objection was fatal. All doubt upon this, however, is 
settled in Joyner v. Faulcon, cited above ; andin Etheridge 
v. Ashbee 9 Ired. 353. The point is not made, although 
the deed there was proven by a witness as to the husband, 
who did not acknowiedge it, as is announced in the last 
case. This Court has “every disposition by fair construc. 
tion to sustain the deeds of feme coverts”—and does not 
feel it to be a duty to become astute in detecting informal- 
ities and irregularities, whereby to avoid such deeds and 
throw the loss on innocent purchasers. 

It is not necessary to notice the questions made as to the 
second deed, upon the agreement of the parties, 

Judgment reversed and judgment in favor of the defen- 
dant. 


Per Curiam. Judgment accordingly. 





SUPREME COURT. 


JOHN BAILEY vs. JOSEPH H. POOLE. 


The general rule is, that a witness must speak to facte, and cannot give his 
opinion as derived from these facts, ‘The only exceptions are as to ques- 
tions of science and of sanity. 

It is the duty cf a Judge, when he does charge upon evidence, to collate it, 
and bring it together m one view, on each side, with such remarks and 
illustrations, as may properly direct the attention of the jury. It is also 
his duty to bring to the notice of the jury, principles of law or facts, which 
have an important bearing upon the case, though omitted in the argument 
of counsel. 

The case of State v. Moses, 2 Dev. 452. cited and approved 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Spring Term, 1852, his Honor Judge Bar- 
TLE presiding. 

This was an action of trespass on the case, in which the 
plaintiff declared against the defendant for misrepresenting 


the title of the plaintiff to certain real estates, upon an 
execution sale of the same, whereby it sold at a great 
sacrifice, to the plaintiff ’s damage. 

Upon the trial, the plaintiff, after showing that he was 
the owner of certain lots in the town of Nixonton, and 
that certain creditors of his had obtained judgments against 
him, and taken out executions therein, and delivered them 
to the sheriff, proved that the sheriff levied upon the said 
town lots and lands, and offered them for sale; that the de- 
fendant was present, and bid one doliar for the lots. 

Whereupon, one Pritchard, who testified to those facts, 
bid five dollars, andethe defendant then bid a small sum 
above that, and Pritchard made another bid of ten dollars, 
when the defendant remarked to him, that he, the defen- 
dant, had a trust on the property, in favor of his father’s 
estate, for more than it was worth, and that he was bidding 
only fer the purpose of getting possession, and then bid 
fifty cents more, and it was knocked down to him, Pritchard 
declining to bid any further, in consequence of such repre- 
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sentations. Pritchard stated further, that the plaintiff was 
standing very near him at the time when the defendant 
made the representation above mentioned, and as it was 
made, pressed his arm. ‘The plaintiff's counsel asked the 
witness, what was his impression as to the meaning of the 
plaintiff, by pressing his, the witness’, arm. The question 
was objected to by the defendant’s counsel, and ruled out 
by the Court. The plaintiff ’s counsel, by the permission 
of the Court, asked the witness, whether he desisted from 
bidding in consequence of the pressure of his arm by the 
plaintiff. But, before the witness answered it, the counsel 
withdrew it. Much other testimony was given on both 
sides, which it is unnecessary to give; as the only ques- 
tions raised on the motion for a new trial are presented in 
the foregoing statement. 

The defendant’s counsel contended, that his remark at 
the sale had been misunderstood by the witness, but if it 
were taken to be true, it, in connexion with other circum.e 
stances, showed that the plaintiff and cefendant had an 
understanding with each other, that the defendant should 
purchase the property at an under-value, and, afterwards, 
upon a resale, give the plaintiff the benefit of the advanced 
price, and that, if such were the case, the plaintiff could 
not recover. 

The counsel further contended, that the plaintiff had fail- 
ed to show that any person was willing to give more for the 
property at the execution sale, than was bid by the defen- 
dant. But the counsel did not, in their argument to the 
jury, remark upon the withdrawal by the plaintiff’s coun- 
sel, of the question put to the witness, Pritchard, as above 
stated. The Court charged the jury, that, if the plaintiff 
had agreed with the defendant, that the latter should, by 
making a misrepresentation of his title, purchase the land 
at an under value for the. plaintiff’s benefit, he could not 
recover. The Court then called the attention of the jury 
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to the different circumstances relied upon by the defendant, 
among which was the pressing of the witness, Pritchard’s, 
arm, and remarked that they might consider it, in con- 
nexion with the question put and withdrawn by the plain- 
tiff ’s counsel. 

The jury returned a verdict for the defendant, where- 
upon the plaintiff’s counsel moved for a new trial, because 
the Court had rejected the testimony of the witness, Prit- 
chard’s, impression, as to the meaning of the plaintiff in 
pressing his arm, and, also, because the Court had stated to 
the jury, that they might take into consideration the fact, 
that the plaintiff’s counsel had asked, and then withdrawn, 
the question, whether the said witness had desisted from 
bidding, in consequence of the pressure of his arm by the 
plaintiff, when the defendant’s counsel had omitted to re- 
mark upon it. The motion was over-ruled, and a judg- 
ment given, from which the plaintiff appealed. 


Moore, for the plaintiff. 
Heath, Ehringhaus, Jordanand Smith, for the defendant. 


Nasu, J. We do not perceive any error committed by 
his Honor, in the Court below, either in rejecting the testi- 
mony of the impressions of the witness, Pritchard, or in 
calling the attention of the jury to the question put by the 
Plaintiff ’s counsel, and then withdrawn by him. 

As to the first point, it admits of no controversy. The 
general rule is, that a witness must speak to facts: and 
opinion, as evidence, is pretty much confined to questions 
of science, art, or skill, in some particular branch of trade, 
and to cases of sanity and the like. ‘These are excepted 
cases, and in no instance, that I know of, has such an 
opinion, as required in this case, been permitted. The 
witness was requested to state his impression from an act, 
of the intention of another person in that aet. It was 
nothing but an opinion. 
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The plaintiff’s attorney, by the permission of the Court, 
asked the witness, Pritchard, whether he desisted from bid- 
ding, in consequence of the pressure of his arin by the plain- 
tiff, but withdrew the question before it was answered. In 
order to answer properly the second exception, it is neces- 
sary to look at the point in issue between the parties. Tho 
defence to the action was, that the plaintiff and defendant 
were acting in concert at the sale, upon an agreement that 
the defendant should purchase the property at a small price, 
so that upon a resale there might be a surplus for the benefit 
of the plaintiff. The case states, that, in commenting upon 
the defence, his Honor called the attention of the jury to 
the different circumstances relied upon in the defence, 
among which was the pressure of Pritchard’s arm, “ that 
they might, in connexion with it, consider the question put, 
and withdrawn by the plaintiff’s counsel.” In this there 
was no error: it was a fact transpiring in the course of the 
trial, brought before the jury by one of the parties and in 
relation to the question under investigation. The jury surely 
were at liberty, in weighing the testimony, to take it into 
their consideration: and if they ‘could legally do so, the 
Court, in charging them, had a right to direct their atten- 
tion to it. We do not consider a Judge, under the act of 
1794, in delivering his charge on the facts of a case, to be 
a mere machine to detail to the jury the evidence just as it 
occurred, and in the order it occurred: but it is his duty, 
when he does charge upon it, to collate it and bring it to- 
gether in one view, on each side, with such remarks and 
illustrations as may properly direct their attention. Nor is 
it any error in a Judge or any officiousness to bring to the 
notice of the jury principles of law, or facts, bearing upon 
the case which counsel may have omittedin argument. If 
important to the decision of the case, it is his duty to do so. 
What effect the fact would have upon the mind of the jury 
in this case was for them to decide ; per se it stood in direct 
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connexion with the question previously asked, and an- 
swered either way might have had an important bearing 
upon the decision. We see no error in the charge. State 
v. Moses, 2nd Dev. 452. 


Per Curtam. Judgment affirmed. 


DEN ON DEMISE OF H.G.SPRUILL vs. J. LEARY AND AL. 
[See Ante. p. 225.] 


Pearson, J. dissent. William Jones had an estate to him, 
and his heirs, in possession, with an executory devise over 
to his brothers, if he died without leaving a child living at 
his death. In 1825, he conveyed, by deed of bargain and 
sale, to Blount in fee, with general warranty, and in 1849 
died without issue. Are his brothers barred by the war- 
ranty ? The statute of Ann provides, that all warranties 
made by a tenant for life, shall be void, and all collateral 
warranties shall be void, except those made by one having 
an estate of inheritance in possession. This case comes 

Nore.—Judge Pearson was under the impression that this case would not 


have been reported at December Term, 1851. His dissenting opinion, there- 
fore, was not filed till the present term. EPoRTER. 
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within the words of the exception, and is not embraced in. 
the enacting clause. So, it is agreed, that, while on the 
one hand it 1s not aided, on the other it is not prejudiced 
thereby ; and unless the warranty was a bar at common 
law, the statute cannot have the effect of making it so, .A 
collateral warranty barred the heir without assets. This 
was the general rule. It was modified, and its hardship 
mitigated to some extent, by the doctrine of warranty 
commencing by disseizin. But this doctrine was very 
limited in its application; for, if the warrantor had any 
estate of freehold, there could not be a disseizin, or, if he 
committed a disseizin, and afterwards conveyed with war- 
ranty, the warranty did not commence by disseizin, it was 
necessary that the disseizin and the warranty should be 
“ simul et semel.” Coke, Lit. 367 a. The injustice of. 
this rule was seen at a very early period, and to restrain 
its operation, the statute of Gloucester, 6 Ed. 1, provides, 
that the warranty of a tenant by the curtesy, shall not bar 
without assets. It was followed by the statute of 11 Hen. 
7, putting a like restraint upon the warranty of a tenant 
in dower And the obvious intent of the more general 
statute of Ann, was to carry out this policy: hence, acon- 
struction, by which the operation of the rule, instead of 
being restrained, is extended to a case which was not be- 
fore included, would manifestly be doing violence to the 
plain meaning of that statute. For instance, if one com- 
mit a disseizin, he has an estate of inheritance in posses. 
sion, and should he afterwards make a feoffment with 
warranty, the case would be within the words of the excep- 
tion, notwithstanding the disseizin was committed with an 


™ intent to make the warranty. Such a warranty was nota 


bar at common law. Does the statute make it one? So, 

if a husband makes a feoffment in fee to the brother of his 

wife, and the brother makes feoffment with warranty, and . 

dies without issue, whereby the warranty falls on the wife, 
Vou. 13. 52 
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as his heir, and*then” the husband dies, the wife was not 
barred of dower at common law. Coke Lit. 389 a. Ver- 
non’s case, 4 Rep. Shall she be barred by force of the 
exception, because the brother had an estate of inheritance 
in possession? “Qui heret in litera, haret in cortice” 
Again, one makes feoffment in fee to his brother upon con- 
dition: the condition is broken: at common law the feoffor 
was not barred by the warranty, which fell upon him as 
the heir of the warrantor. Coke, 10 Kep., Seymour's 
case. Do the words of the exception create a bar? It is 
not necessary to multiply instances, because, in the opinion 
delivered by his Honor, the Chief Justice, the conclusion, 
to which he arrives, is put on the ground, that, in the case 
under consideration, the warranty was a bar at common 
law. He seeks no aid trom the statute, and regrets that the 
Legislature have not seen fit to alter an artfiicial and hard 
rule. So, the only question is, was the warranty a bar at 
common law? This suggestion is proper at the outset. 
The rule, if it existed, in reference to a fee limited upon a 
fee by cunditional limitation and executory devise, is ad- 
mitted to be an artificial and hard one; of course, its exis- 
tence ought to be clearly established. And, if it be sug- 
gested that the words of the exception are declaratory, and 
tend, in some measure, to prove the existence of the rule, 
the reply is, the words are satisfied, by applying them to 
the case of tenant in tail in possession, with remainder or 
reversion, in which cases, there can be no question that the 
warranty of the tenant in tail, did, at common law, bar 
without assets the remainder-man or reversioner, if he hap- 
pened to be the heir. Such remainders and reversions 
were esteemed of but little value, and were never favored, 
because estates were thereby tied up for an indefinite 
period. Hence, from considerations of policy, they were 
allowed to be barred by common recoveries, by fines and 
collateral warranty, without assets, and the object of the 
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exception was to prevent an alteration of the rule of law, 
in regard to them. So mon constat, that the rule existed 
in reference to conditional limitations and? executory 
devises; and the inference, if any can be made, is, that the 
rule did not apply to them, because it is difficult to conceive 
of a reason, why the Legislature should wish to prevent 
an alteration of the rule of law in regard to them. Un- 
like remainders and reversions after an estate tail, they 
could not be barred by recovery or fine, and no considera- 
tion of policy can be suggested for allowing them to be 
barred by collateral warranty. ‘There was no danger of a 
perpetuity, because, if they take effect at all, it must hap- 
pen in a limited time: otherwise, as to remainders and re- 
versions after an estate tail. Hence, the latter were not 
allowed the protection of the statute de donis, against the 
effect of a warranty, Coke, Lit. 374: and the object of the 
exception, in the statute of Ann, was to leave them as at 
common law, and this, according to Blackstone, 2 Com. 
303, was its sole purpose. A right to enter for a condition 
broken, cannot be barred by a collateral warranty. This 
exception to the general rule above alluded to, like that of 
a warranty, commencing by disseizin, is settled by the 
authorities: Coke, Lit.389a. “No warranty dothextend 
unto mere and naked titles, as by force of condition with 
clause of re-entry, because, that, for these, no action doth 
lye: and if no action can be brought, there can be neither 
voucher, writ of warrantia carte, nor rebutter, and they 
continue in such plight and essence as they were, by their 
original creation, aud by no act can be displaced or diver- 
ted out of their original essence, and therefore cannot be 
bound by any warranty.” This is one of the resolutions 
in Seymour's case, 10 Rep. 97a, At page 379, Coke Lit., 
-almost our very case is put. “A man hath issue,two sons, 
and maketh a gift in tail to the eldest, the remainder in 
fee te the puisne, upon condition, that the eldest shall not 
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make any discontinuance, with warranty to bar himin the 
remainder : and if he doth, that the puisne son and his heirs 
shall re-enter. The eldest makes a feoffment in fee, with 
warranty, the father dieth, the eldest son dieth without 
issue, the puisne may enter.” It will be remarked, that, in 
the case put by Coke, the land was passed by a conveyance 
at common Jaw, by which the benefit of a condition could 
not be given to a third person, but inured exclusively to 
the feoffor or his heirs: for this reason, the puisne was not 
entitled to the benefit of the condition by the direct force 
of the conveyance (as was the intention of the feoffor); 
but the law vested the condition in the father, from him, it 
descended to the eldest son, and at his death, descended to 
the puisne, who was allowed to take the benefit of it, and 
to enter, notwithstanding the warranty which had fallen on 
him as heir to his brother: and, notwithstanding the com- 
dition had been suspended, while it was in the eldest son. 
And the case is made to turn on the distinction, between a 
condition, which is suspended, and a condition which is ex- 
tinct, which would have been the case, if the feoffment had 
been made after the’death of the father; for then the eldest 
son would have had the condition, as heir of the father, and 
would have been the only person who could enter for its 
breach. If the eldest son had died before the father, the cone 
dition would not even have been suspended, and a fortiori the 
puisne couldenter. In other words, if a conditon, although 
it has been suspended, be stronger than a warranty, of 
course, it is stronger when it has never been suspended. 
And we may assume, as settled by authority, that a 
warranty cannot bar a title of entry for a condition, unless 
such condition has become extinct. 

In the present case, the condition, so far from having be- 
come extinct, never was even suspended, but always re—- 
mained in full force. It is the case of a devise, and by a 
conveyance under the doctrine of uses, and by a devise, 
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the benefit of a condition may be given to third persons: 
wherein it differs from a conveyance at common law. ‘This 
is familiar doctrine. 

The brothers of William Jones, then, under ‘the devise, 
took the benfiet of the condition by which his estate was de | 
feated. He died first. What is then to extinguish the 
condition, to the benefit of which they are entitled ? Noth- 
ing can be suggested but his warranty, and that, we have 
seen, does not bar a condition. The only way by which, 
in our case, it could have become extinct, was by the death 
of the brothers of William Jones, without issue, leaving 
him their heir. In which event, as he was entitled under 
the devise to a fee, subject to the condition, and by descent 
would also have become entitled to the condition, so as to 
have both the estate and the condition to which it was sub- 
ject, the condition would have become extinct. But 
such is not our case, and herein it differs from Flinn v. 
Williams, 1 Ired. 509—for there the fee was given to Ro- 
bert Hanrahan subject to a condition in favor of his brother 
William, who died first without issue, leaving Robert his 
heir, whereby the latter became entitled to the condition 
and so had both the estate and the condition to which it 


was subject. 
The question may be considered in another point of view, 


by supposing an executory devise or a conditional limita- 
tion to confer something more than the right to take advans 
tage of a condition, and to pass a contingent future estate; 
in the nature of a contingent remainder. It may be remar- 
ked that the word remainder, although it has a strict tech. 
nical meaning, is sometimes used as a genuine term to de- 
note any limitation of an estate to be enjoyed in future. 
Blackstone so uses it. Where he divides estates in refer- 
ence to the time of enjoyment, into such as are in posses- 
sion, reversion or remainder. Coke so uses it. As aceu- 
rate a writer as Fearne so uses it: and it is sometimes so 
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used in the cases, when it is not necessary to take the 
distinction. Treating executory devises and conditional 
limitations as future contingent estates, the authorities are 
express, that they cannot be barred by a warranty, when 
limited after a fee: for the reason, that such second es- 
tates in fee do not depend upon the first fee, but are entirely 
independent and unconnected, and cannot be displaced or 
diverted by any disposition which the taker of the first fee 
may make of it. In Seymour’s case, 10 Rep. 97, and Coke 
Lit. Sec. 740, where many authorities are cited, it is laid 
down as a maxim of Jaw. “That no warranty shall ex- 
tend to bar any estate of free-hold or inheritance, which is 
in possession, remainder, or reversion, and not displaced 
and put to a right, before or at the time of the warranty 
made.” And it is held that a feoffment in fee made by one 
who has a determinable fee does not displace or divest the 
estate limited over: “for the feoffment is not tortious and 
passes only the determinable fee. But when a tenant for life 
or tenant in tail makes a feoffment in fee, the feoffment is tor- 
tious: for they cannot give a fee, and the remainder and 
reversion is thereby displaced, and the one causes a forfei- 
ture and the other makes a discontinuance. But when 
he who hath a fee, although it be determinable, maketh a 
feoffment in fee, he who hath a fee simple giveth a fee sim- 
ple and thereby he doth no wrong to his heirs, and by con- 
sequence no wrong to him in remainder,” and it is neither a 
forfeiture or a discontinuance. In our case William Jones 
had a fee, determinable upon his death without a child, 
with an executory devise over in that event to his brothers, 
and having a fee, a feofiment in fee by him would not have 
been tortious, and by consequence his warranty does not 
bar his brothers, whose estate was nut divested or displa- 
ced. In the more modern authorities, I have been able to 
find no where an intimation, that a fee limited upon a fee 
by way of conditional limitation or executory devise (if we 





JUNE TERM, 1852. 





Spruill v. Leary. 


except the case of Flinn v. Williams,) can be barred or 
destroyed by a warranty, descending from the taker of the 
first fee upon the puisne, to whom the second is limited. 
On the contrary, it is laid down, in general terms, that such 
limitations cannot be defeated by a common recovery, or 
a fine, or in any other way, and hence the necessity of fix- 
ing a limit as totime. Blackstone lays it down, that # re- 
mainder or reversion, after an estate tail may be barred by 
a collateral warranty, if the remainderman or reversioner 
be the heir of the tenant in tail, but he nowhere intimates 
that such a consequence would follow the warranty of the 
taker of the first fee, in the case of a conditional limitation 
or executory devise. Hargrave in his argument in Wicker 
v. Mitford, (see his Law Trats 518) says, “ when exec- 
utory devises were first permitted, it was seen that entails 
in that form could not be barred by fines or recoveries.” 
“Entails by executory devises being thus except from any 
legal mode of barring them, it became necessary to pre- 
scribe limits &c.” Note to Fearne p. 444 ch. 3. Hargrave 
also says in his second argument in the 'Thellusson case, 
“executory devise was not regularly admitted until almost 
two centuries ago. The rules for circumscribing it are 
consequently not of earlier date and there are not statutes 
for the purpose.” “It was soon settled by the Courts of 
law, that executory devises could not be barred by common 
recoveries ; that as early as Pells v. Brown 17 James 1.” 
“But executory devises thuf%inbarrable by recovery or 
otherwise, if some limit had not been devised, would have 
been a shelter for perpetuity.” Note to Fearne p. 429 eh.2, 
title executory devise. Certainly this accurate writer and 
learned conveyancer would not have used such sweeping 
words of exclusion, if a collateral warranty was a bar, and 
an unreasonable doctrine of the old law had been applicable 
to what he treats as the modern doctrine of executory de- 
vises and conditional limitations. Fearne in his treatise on 
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executory devises, 418, says: “The great and essential differ- 
ence between the nature of a contingent remainder and that 
of an executory devise consists in this, the first may be barred 
or destroyed ot prevented from taking effect by several 
different means, as I have already shown: whereas it isa 
rule, that an executory devise cannot be prevented or des- 
troyed by azy alteration whatever, in the estate out of 
which. or after which it ‘s limited,” and cites Pells v. Brown, 
Cro. Jac. 560, to show that they cannot be barred by a re- 
covery, and many other cases, in p.424. “'Though in gene- 
ralan executory devise cannot be barred by the first taker ; 
yet, when it is limited after an estate tail, it may be barred 
in some cases by recovery.” 428. “This privilege of 
executory devises, which exempts them from being barred 
or destroyed, is the foundation of a rule with respect to the 
contingency, upon which an estate of this sort is permitted 
to take effect.” Fearne makes an express allusion to the 
effect of collateral warranty, and no case is referred to, in 
which the question was stirred. My impression is, after 
it was settled that such limitations could not be barred by 
recovery or fine ; it was taken for granted, that it could not 
be done by a warranty, hence no case has occurred. I do 
not consider the case of Flinn v. Williams, as an autho- 
rity for the position, that such limitations can be barred by 
a collateral warranty. In one view, treating the devise as 
giving to William Hanrahan the benefit of a condition, by 
which the estate of Robef®Hanrahan was subject to be. 
defeated: As William died first, leaving Robert.his heir, 
the condition was transmitted by descent to Robert, and 
became extinct, as is shown above. In the other view, 
treating the devise as giving to Willlam a contingent fee, 
limited after a fee to Robert: as William died first, leaving 
Robert his heir, the contingent fee was transmitted by 
descent to Robert, and so he had both the first and the 
second fee, and the estate vested in him out and out. Of 
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course, he could not set up claim to the estate against his 
own bargain: upon his death, his heirs, the lessors of the 
plaintiff could not do so, for two geod and sufficient rea- 
sons: Ist. They were estopped by his deed from claiming 
the land as his heirs. 2d. Vhe warranty Was lineal, and 
they could not claim the land as derived by descent from 
him, in opposition to his warranty. This is clear, for, if 
they had recovered the land, it would have been assets by 
descent from him; subject in their hands to his covenants. 
So plain and reasonable a proposition needs no authority ; 
and the case was correctly decided against them, upon the 
ground of alineal warranty. It is true that his Honor, 
Judge Daniel, goes on to cite a case put in Sheppard’s 
Touchstone, of a warranty by a tenant in tail, which was 
held to bar the remainderraan, upon whom it descended, as 
heir of the tenantin tail. There is no question as to the 
warranty, in that case, being a bar, although it was collate- 
ral: but it had no application to the case under conside- 
ration ; and the general remark as to collateral warranties, 
with which he concludes his opinion, and which he predi- 
cates on that case, was not warranted by it, and was 
uncalled for by the case then before the Court. 

My conclusion is, that as the fee limited to William Jones, 
was defeated by his death without leaving a child, his war- 
ranty does not bar his brothers from asserting their title to 
the fee, which in that event was limited overtothem, This 
conclusion is upon the supposition, that William Jones made 
a feoffment with warranty : but in fact, he made a bargain 
and sale, which is by no means as strong a.conveyance, and 
if the former does not bar, of course the lattercannot. How 
far a warranty in a bargain and sale differs in its effect from 
one in a feoffment.and to what extent, it is less stringent as 
a bar to the heirs, opens a wide field upon which it is not 
necessary to enter. 

Vou. 13. 53 
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I have treated the case upon the supposition, that the con- 
veyance had the effect of a “ feoffment,” because treating it 
as a mere “ bargain and sale, the question is not an open one. 
It is settled by Seymour's case 10, Rep. 97, which decides 
that a bargain and sale, with general warranty, by a tenant 
in tail, does not rebut the remainderman upon whom the 
warranty fal!s as heir. Ifthe warranty does not rebut one 
who claims in privity of estate, and whose estate depends on 
and is supported by the preceding estate, of course it does 
not rebut one who is not a privy in estate, and who claims 
a fee independent of and unconnected with the first fee, 
which is subject toa condition, by which it may be defeated, 
so as to make room for the second fee. And I have treated 
the warranty as a “covenant real,” because treating it as a 
covenant of “quiet enjoyment,” the question is not an open 
one. It is settled by the case of Jacobs v. Gilliam, 3 Murph. 
47, which was brought before the Court a second time, Gil. 
liam vy. Jacobs, 4 Hawks, 310, and after full and labored 
arguments reaffirmed. I may beallowed to cite particularly 
the learned opinion of Judge Henderson, who, treating the 
warranty asa covenant real, proves conclusively, that such 
a warranty in a deed of bargain and sale, by a tenant in tail, 
does not rebut the remainderman, because that conveyance 
did not work a discontinuance of course such a conveyance 
and warranty does not rebut the taker of the second fee. 
When a fee is limited after a fee, his estate is not discontin- 
ued by a feoflment, nay, not even by a recovery, and there 
is no where an intimation that he is rebutted by warranty. 
I confess that, after a laborious examination of the “curious 
and cunning learning” of warranty, | was gratified to be 
able to arrive at the conclusion, that by the combined efforts 
of the Statute of Annand the act of 1784, which converts 
all estates tail into estates in fee, there is now zo case in 
which a warranty bars the heir from setting up a claim which 
is not derived from the ancestor who made the warranty, 
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and I must regret that my brother Judges are of opionion 
that there is still one case to which that bad doctrine applies. 
Some good reason no doubt existed for the rule in early 
times in the cases to which it applies, but we are not now 
able to trace them, so as to relieve it from manifest hard- 
ships and injustice. Purchasers are sufficiently protected 
by the remedy against the personal representatives and the 
heirs of the warrantor in case assets descend—treating the 
warranty as a personal covenant, annexed to the estate and 
running with it, as a safeguard. In this way the warranty 
as a covenant of quiet enjoyment protects the estate which a 
vendor in possession professes to pass, and not simply the 
estate which actually does pass by a deed of bargain and 
sale, Lewis v. Cook at this term, by enabling the bargain or 
his heirs, or the assignee of the estate in case of eviction to 
recover damages of the bargainor and to reach the assets 
personal or real, and although, if collateral, it can in no case 
be used asa bar, still it is a better safeguard to purchasers, 
and meets more fully the intention of the parties and the 
ends of justice, than if it be treated as a covenant real, sub- 
ject to the rules applied to it, by the oldcases. For instance, 
by the resolutions in Seymour's case, if tenant in tail make a 
bargain and sale in fee with warranty, inasmuch as by that 
mode of conveyance, only such estate passes as he can right- 
fully pass, when that estate determines, the warranty is 
no longer of any force or effect, and can neither be used to 
bar the remainderman with or without assets, or to bind the 
heirs of the bargainor, although assets descend, for it makes 
no discontinuance, andthe remainder is not displaced. So, 
ifa tenant for life makes a bargain and sale, in fee with 
warranty, only his life estate passes, and at his death, the 
warranty is of no force, or effect, because the estate in re- 
mainder or reversion was not divested, and there was no 
forfeiture. Thus warranties in deeds of bargain and sale, 
according to the old rules, furnished no protection to pur- 
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chasers. While the estate of which the bargainer might 
lawfully pass continued, there was no use for the warranty: 
after it determined, the warranty was of no force or effect. 
After the action of ejectment superseded real actions, as in 
that action there could be no voucher, the Courts construed 
a warranty to be a covenant of quiet enjoyment, and gave 
an action for damages in case of eviction. In this State, 
where bargain and sale is the only mode of conveyance in 
use, the Courts have acted on the assumption, that, as the 
warranty was a covenant of quiet enjoyment, it did not 
determine with the estate which the bargainor might right- 
fully pass, but protected the estate which he professed to 
pass: and have accordingly sustained many actions for 
damages, after eviction by title paramount, which could 
only occur after the estate that the bargainor might lawfully 
pass, had determined: and, in fact, this is the only mode of 
giving to warranties, in deeds of bargain and sale. any 
effect whatever. These last remarks are not necessary to 
the conclusion at which I have arrived; but, in a general 
point of view, they tend to support it, by showing that the 
Courts have been obliged, in numberless cases, to depart 
from the artificial (and to us unreasonable) rules of the old 
doctrine of warranty, by treating them as inapplicable to the 
covenants in our deeds of bargain and sale, in order to give 
effect to such covenants, carry out the intention of the par- 
ties. and meet the ends of justice. So, every action in 
which plaintiffs have recovered upon a warranty, treated as 
a covenant of quiet enjoyment, is an authority for the posi- 
tion, that the covenant does not cease to be of effect, as 
soon as the estate which the bargainor might lawfully 
make, had determined. 


























